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BENJAMIN BRYANT, Admr. of JAMES BRITT, Sen., ». JAMES SCOTT et al- 


In a bequest of a residue of personalty, ‘to be equally divided” among the fol- 
lowing persons, viz: “E. B., M. P., J. V., and the children which my daugh- 
ter T. had by J. 8., and the children of my deceased son J., and the children 
of my son W.,” who, it appeared from the will, was then alive, i¢ was held, 
that the division among the legatees must be per capita, and not per stirpes. 

The case of Ward v. Stowe, 2 Dev. Eq. Ca. 509, approved. 


This was a bill filed by the administrator cum testamento an- 
newo of James Britt, Senr., to obtain the advice of the Court of 
Equity, as to the mode of distributing the residue of the estate 
of his testator, under the 14th clause of his will, which was as 
follows, to-wit: “Item 14th. It is my will, after all debts against 
my estate are paid, that the residue of my estate not herein 
disposed of shall be sold by my executors, at public sale, to the 
highest bidder, upon a credit of six months, and the proceeds 
to be equally divided among the persons hereafter named, viz: 
Edith Bryant, Margaret Parker, Julia Valentine, and the chil- 
dren my daughter Temperance had by John Scott, and the chil- 
dren of my deceased son James, and the children of my son 
William D. Britt, to them and their heirs forever.” This 
residue consisted entirely of personal estate, the lands [156] 
having been devised in a previous clause to William D. 

Britt, his son, whom he also appointed one of his executors. 
Some of the legatees above-named claimed a division per stir- 
pes, whilst the others insisted upon one per capita. Upon the 
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hearing at Hertford, on the Spring Circuit of 1833, his Honor 
Judge Norwoop made an interlocutory order, directing a divi- 
sion per capita, from which there was an appeal taken to the 
Supreme Court. 


No counsel appeared for either party in this Court. 


Rurrin, Chief Justice.—The question made in this case has 
not been argued; but we do not postpone the decision on that 
account, as we think no argument could raise a doubt upon it. 
All the cases upon the subject were looked into and much con- 
sidered by the Court in the recent case o® Ward v. Stowe, 2 
Dev. Eq. Ca. 509; and they clearly establish the correctness of 
the decree made by his Honor. The only difficulty in that case 
arose out of the word heirs, there used as the description of the 
donees of a residue, in which real and personal estates were 
complicated. We were finally of opinion, that in that will, — 
children, or, at any rate, isswe, were meant by it; and it then 
followed, of course, upon the authorities, as we thought, that 
the different families of children did not take collectively or by 
representation, but severally, and as individuals who came 
within the general description. Several Chancellors have, in 
cases like this, of gifts to the testator’s children, and to the 
children of deceased children, expressed the apprehension, that, 
in distributing per capita, they did not follow the intention; 
but they have never been able to find a ground for holding 
otherwise, and have thought themselves bound to that construe- 
tion, although it might not be according to the intention, rather 
than adopt the opposite one, which obviously does violence to 
the words of the testator. The intention that the grand-chil- 
dren should take per stirpes, is conjectured from the reasona- 
bleness of it, as applied to the state of most families. But when 
the gift is made under circumstances which exclude all refer- 
ence to the statute of distribution, that conjecture must be 

given up; and when to that is added a direction for an 
[157] equal division among all the donees, no court could feel 
safe in making an unequal division. 

The present case has both of those distinguishing circum- 
stances. One set of the grand-children are the children of a 
son of the testator, who was then living, and, indeed, was the 





DECEMBER TERM, 1835. 


Bryant, Admr. Britt, v. Scott. 








executor of the will. That brings it to the very point on which 
the leading case on this subject, Blackler v. Webb, 2 Pr. Wms. 
383, was decided. That was a bequest of a personal residue 
equally to several of the testator’s children by name, and to 
the children of a deceased child, and the children of a living 
child, without any words of division. At first, Lord Kine in- 
clined, that the grand-children took per stirpes; but at length 
he was obliged to decree otherwise, because the mother of some 
of the children was living; which showed that the testator could 
not have looked to a legal distribution, in which grand-children 
represent their deceased parents. That case is mentioned in 
all the subsequent ones, and has never been questioned. The 
rule, indeed, is not confined to cases in which a parent of one 
set of the donees is alive; but extends to legacies to “the chil- 
dren” of deceased parents; as to A. and B., and the “children” 
of C,, deceased, and the “children” of D., deceased, “equally 
to be divided between them.” Worthey v. Strange, 1 Pr. Wms. 
340; Butter v. Stratton, 3 Bro. Ch. Ca. 367; Lady Lincoln v. 
Pelham, 10 Ves. 166; Davenport v. Hanbury, 3 Ves. 257. The 
difficulty, in cases of this kind, has always arisen on the de- 
scription being by some term, as “heirs” or “representatives,” 
or “next of kin,” or the like, which was thought to denote that 
the legatee was to make claim by representation, in which case 
his share ought to be that of a representative. We had a case 
somewhat of that nature before us at the present term, in Z/- 
liott v. Elliott, on the word ‘“‘distributee” in a family settle- 
ment. Bnt a tenancy in common between “children” and 
“grand-children,” who are to take equally, is necessarily a gift 
to each individual, as such, and the distribution must be per 
capita. Whatever may be the wish of testators in particular 
cases, the judicial construction of such bequests is so 
thoroughly settled, that it cannot be disregarded. [158] 

The interlocutory decree was therefore proper; and it 
must be so certified to the Court of Equity of Hertford. 

Per Curiam. Judgment affirmed. 


NOTE.—In cases like the present, the general rule is that the legatees take 
per capita. Ward vs. Stowe, 2 Dev. Eq. 509; Hill vs. Spruill, 4 Ired. Eq. 244; 
Harris vs. Philpot, 5 Ired. Eq. 824; Cheeves vs. Bell, 1 Jones’ Eq. 234. But if 
there be any thing in the will indicative of an intention that they shall take as 
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families, the general rule will not apply, and the division shall be per stirpes. 
Spivey vs. Spivey, 2 Ired. Eq. 100; Martin vs. Gould, 2 Dev. Eq. 805; Henderson 
vs. Womack, 6 Ired. Eq. 487; Lowe vs. Carter, 2 Jones’ Eq. 377; Bivens vs. Phi- 
fer, 2 Jones’ Rep. 486; Gilliam vs. Underwood, 3 Jones’ Eq. 100; Lockhart vs. 
Lockhart, Ibid, 205. In the last case it was said that, where a testator, in one 
part of his will, uses words describing the legatees as a class, and afterwards in 
another clause refers to them in the same words, the presumption is, that he 
uses the words in the same sense, and intends in both instances that the lega- 
tees shall take per stirpes. 





JOHN J. OLIVER v. THOMAS DIX. 


A bill, either to rescind, or to enforce the specific execution of a contract for the 
sale of land, cannot be sustained against one who had guaranteed the con- 
tract, without making the principal vendor, or his representative, a party. 

An instrument executed by an attorney of his principal, may be signed by A. 
(the attorney) for B. (the principal,) or B. (the principal) by A. (the attor- 
ney;) but it must profess in its terms to be the act of the principal. 

If two persons contract that one shall convey to the other the land of a third 
person, or that he will cause the owner to convey it, whether equity will en- 
tertain a bill for specific performance, or to rescind the contract; or whether 
it will not leave the parties to their remedies at law. Qu? 

In such a case, if the vendee has paid part of the purchase money, it is not seen 
how he can recover it back in equity. 

Within the statute of frauds, the signature, to contract for the sale of land, need 
not be that of the principal, nor in his name; that of the agent is sufficient. 


This case came before the Court by way of appeal from the 
Court of Equity for Caswell county. The bill was filed on the 
13th day of March 1834, and stated that the plaintiff was in 
possession of a part of lot No. 12, in the town of Milton, and 
improving it, in the year 1818, under a purchase from some 
person not mentioned in the bill; and that one James Dix, 
then, through the defendant Thomas Dix, as his agent, set up 
a claim to the same: that the plaintiff became satisfied that 
said James was the owner, and thereupon agreed for the purchase 
of his title, at the price $1050, one half payable in ten days, 
and the other half in three years: that this agreement was made 
on the 9th day of October 1818, with Thomas as the agent of 
the owner James; and that the plaintiff then gave his two 
bonds, each for $525, for the purchase money, payable to James 
Dix as aforesaid. The bill further stated, that the plaintiff was 
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informed during the treaty, that the lot was under an incum- 
brance of a deed of trust made by the said James to one Dab- 
ney to secure the payment of a debt to one Colquhoun of Vir- 
ginia; and that it was a part of the agreement, that the said in- 
cumbrance should be discharged by the vendor, and a recon- 
veyance obtained from the trustee; and that a title should then 
be made to the plaintiff, by James Dix, within six months from 
the day of sale. 

The bill then charged, that on the same day, the agent : [159] 
Thomas, (who is the defendant in this suit,) gave to the 
plaintiff his bond, in which he obliged himself to canse the 
said incumbrance to be removed, and tie title made agreeably 
to those terms. The bond was exhibited with the bill, and was 
an obligation from the defendant to the plaintiff, in the sum of 
$500(, with a condition (after reciting the contract, as above 
stated, as being made with James Dix, by his agent Thomas,) 
that unless the obligor “shail cause to be released the premises 
from the said incumbrance, and shall cause my brother James 
Dix to make to him the said Oliver, on or before the expiration 
of six months, such title as he the said James may have to the 
said premises, the said obligation shall be in full force,” which 
is under seal, and signed, “Zhomas Dia, acting for James 
Dia.” The bill further stated, that the plaintiff in confidence 
of getting a good title, made expensive improvements; and 
paid to the defendant the bond for the first instalment of the 
purchase money, some time after it became due, without ob- 
jecting that the title had not been made: but that, not having 
received a deed, and finding that the defendant would not or 
could not procure one to be made to him, and that he had 
taken an assignment to himeelf, from the said James, of the 
other bond, he gave him notice that he would not pay the 
bond, unless the incumbrance was discharged, and a proper 
deed made to him, but that he was ready to make payment 
when that was done. The bill further charged, that in conse- 
quence of not having a perfect title, the plaintiff had been un- 
able to sell the lot; and that then it had so depreciated in value, 
that notwithstanding he had expended several thousand dollars 
in buildings, it could not be sold for a sum equal to the first in- 
stalment already paid, and the interest on it. The bill stated 
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also, that the heirs of one George Samuel had set up title to the 
lot, which was unknown to the plaintiff until recently. That 
in fact, the deed of Thomas Dix would not give the plaintiff a 
good title; and that after the delay of fifteen years, the defend- 
ant ought not to insist on the contract, nor compel the payment 

of the last instalment: but that the defendant had put 
[160] the bond in suit, and in January 1834, obtained judg- 

ment for the balance of the purchase money, and the 
interest thereon. The prayer was for an injunction, and for 
general relief. 

The answer stated, that the defendant paid large sums of 
money for his brother James Dix, as his security; and was 
bound for the debt to Colquhoun, to secure which the deed of 
trust was made: that to enable him to provide a fund to meet 
those debts, the said James executed to the defendant a letter 
of attorney, which was exhibited, and bore date the 4th Au- 
gust 1818, authorizing him to sell and convey absolutely, 
several parcels of land, including the premises purchased by. 
the plaintiff: that he accordingly made, on behalf of his princi» 
pal, the contract with the plaintiff as stated in the bill, and 
gave, for the fulfilment of it, his bond as exhibited: that he, in _ 
a short time, paid the debt to Colquhoun, £464 14s. Virginia 
currency, and took an order to the trustee to reconvey; and that 
accordingly Dabney did reconvey to James Dix, by deed bear- 
ing date the 10th of March 1819: that on the 27th of March 
1819, he, the defendant, under the said power of attorney, exe 
cuted a deed to the plaintiff, and offered to deliver it, if the 
plaintiff would pay the first instalment, and secure the other; 
but learning that the plaintiff was much embarrassed, and fear- 
ing if he delivered the deed to him that the premises would be 
sold for other debts, he declined delivering it without such pay- 
ment and security, but agreed that he would deliver it, when- 
ever he should be paid or secured; to which the plaintiff made 
no objection: that the first bond was sued on, in the name of 
James Dix, and judgment recovered; but the defendant re- 
ceived the money and applied it with his brother’s approbation, 
in part discharge of the debt, for his said-advances, and took 
an assignment of the other bond in further discharge thereof: 
that the plaintiff had been in peaceable possession ever since 
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the contract, and made no objection to a want of title, when he 
paid the judgment for the first instalment, nor since, until the 
filing of the bill; but had repeatedly requested further time to 
make payment of the money then due: that he had deposited 
the deed to the plaintiff, in Court, to be taken out by 

him when the payment should have been made; that the [161] 
possession of James Dix, and of the plaintiff under him, 

was a perfect bar to the pretended title of the heirs of Samuel, 
and that in fact they never had title. 

The defendant exhibited the acquittance of Colquhoun for 
his debt, as having been paid by the defendant, and also the 
deed from Dabney to James Dix; both as stated in the answer. 
He also exhibited the deed to the plaintiff of the 27th of March 
1819; which ran throughout in the name of “Thomas Dix, 
attorney in fact for James Dix,” and was sealed and signed by 
Thomas in the same way. The defendant also exhibited an 
original deed from James Dix to himself, bearing date the 2nd 
of April 1819, for ground adjoining that sold to the plaintiff, and 
part of the same lot No. 12, in which he called for the lines 
and corners of those premises, as belonging to the plaintiff. 

Upon the coming in of the answer, there was a motion to 
dissolve the injunction which had been granted on the filing of 
the bill, which was refused, and the injunction continued to the 
bearing. The cause was then set down for hearing upon the 
bill and answer. At different days afterwards, it was, under 
several orders, referred to the master to inquire, whether the 
premises were discharged, and when, from the incumbrance of 
the deed of trust to Dabney} and whether James Dix had, at 
that time, the same title and interest in the lot that he had on the 
%h of October 1818, and what conveyance the defendant 
shonld offer or be able to make for the premises; and report 

any special matter touching the subject of the reference which 
the parties might require. It was further referred to the master 
to inquire what sum was paid by the plaintiff, on the judgment 
for the first instalment, and when; and to compute the interest 
thereon from the time of payment; and to inquire whether the 
same was received by the defendant, as the agent of James 
Dix, or in trust for his creditors, or in the defendant’s own 


right, and for his individual benefit. 
Dev. & Bat. Eq., Vol. 1.—*11.] 
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The master made report, that in July 1820, the plaintiff paid 
the sheriff on execution, for the principal, interest, and costs, 
due upon the judgment, the sum of $600 13, and that 
[162] the interest thereon up to the making of the report in 
November 1835, was $552; making together the sum of 
$1152 13: that the defendant received the sum of $577 for the 
debt and interest to the time of payment, for his own benefit, 
and appropriated it to his own use, giving the said James 
eredit on his debt therefor. The master also reported that the 
encumbrance of Colquhoun was released, and that Dabney did 
reconvey to James Dix, as stated in the answer: that James 
Dix died in 1822, having made his will, whereby he devised 
all his estate, after payment of his debts, to William Dix: that 
said William had since died, intestate, and this-land, sold to 
the plaintiff, descended to the heirs of said William, only one 
of whom had attended the master, and that he refased to con- 
vey: and that the defendant had not offered to make any con 
veyance before the master. The defendant excepted to the re 
port, because it did not state that the heirs of Samuel had no 
title; and because it did not state that the title of the plaintiff 
would be good under the deed tendered to him, and exhibited 
with the answer bearing date the 27th March 1819. 

The case then came on upon the bill and answer, the report 
and exceptions, and a motion for further directions; and the 
court confirmed the reports, and decreed “that the injunction be 
fore granted be made perpetual;” and, after declaring “that the 
defendant had received the money colleeted on the first judg- 
ment for his own proper use, and that he could not rightfully 
retain the same, because it had been paid without considers 
tion,” decreed farther, “that the defendant should pay to the 
plaintiff the said sum of $1152 13, with interest; and also the 
costs of this suit,” From the decree the defendant appealed. 


Nash, for the defendant. 
W. A. Graham and J.. W. Norwood, for the plaintiff. 


Rorrin, Chief Justice, having stated the case as above, pro 
ceeded: It is clear, that the deed offered to the plaintiff is alto- 
gether insufficient. No doubt the defendant intended to com- 
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ply with the contract, and both he and the plaintiff thought he 
was doing so. But the deed does not purport to be the 
deed of James Dix, the owner, but of Thomas as the at- [163] 
torney. Allusion is not had to the method of signing 
only. It may not be material whether it be signed J. D. by 
T. D., or T. D. for J. D. But the instrument must profess in 
its terms to be the act of the principal. Besides, if it had been 
in that respect good, it would not be effectual for the want of 
delivery. The defendant says, in the answer, that he did not 
deliver it because he thought it necessary to retain the title as. 
security. It is now too late to deliver it, had it been a proper 
deed, as the death of his principal revoked the power. 

Upon this ground alone the decree seems to have been based. 
It is not supposed that any other difficulty mentioned in the bill 
had any influence upon the Court. There is no defect of the 
title of James Dix stated in the decree or found by the master. 
The plaintiff’s possession constitutes a title against the Samuels 
prima facie; and upon those pleadings does so conclusively; 
for the cause is set for hearing on bill and answer, and the an- 
swer is precise in the denial of their title. Besides, the title is 
immaterial. The contract is only for such title as James Dix 
had after getting a reconveyance from Dabney; which has been 
done. The sole foundation of the decree, therefore, is, that 
James Dix has not conveyed to the plaintiff; and, therefore, that 
the plaintiff is entitled to recover back that part of the pur- 
chase money which he has paid, and interest on it, and be dis- 
charged from any further payment. 


. To sustain the decree, it is necessary to regard the contract 


in this case as one between the parties to this suit exclusively, 
independent of any authority from James Dix, and supposing 
him not to be bound by it. Even in that point of view, the 
plaintiff would have many difficulties to contend with. If two 


‘ persons contract that one shall convey to the other the land of 


a third person, or that he will cause the owner to convey it, is 
it certain that equity will entertain a bill for specific perform- 
ance, or to rescind the contract? Will not the parties be left to 
law in so obvious a case of speculation? But if a Court of Equi- 
ty can interfere at all, will more be done than to stop such part 
of the purchase money as may remain unpaid, until the vendee 
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can ascertain his damages at law for the breach of cov- 
[164] enant by the other party? If he gets into possession by 

virtue of the contract, is he to retain it and not account 
for rents and profits, and yet recover back the whole purchase 
money and interest, although the estate may have fallen one- 
half in price since the contract? If it had risen, and the ven- 
dee had recovered the increased value in damages, the vendor 
could not be relieved; for he could not make a title, and there- 
fore could not have a decree for specific execution; and, on the 
other hand, would have no equity to compel the other to accept 
a return of the purchase money, merely because he could not 
fulfil his stipulations, though that inability was known when he 
entered into them. The like reasons seem to apply to one who 
buys from a person who, he knows, cannot make a title, and is 
undertaking to sell that which belongs to another. It is a wa- 
ger on the rise and fall of the property. The Court might re- 
strain the collection of the present judgment, upon the ground 
of the defendant’s non-performance of his contract, for a rea 
sonable time. But it is not seen how the plaintiff could have a 
decree for the sum formerly paid; for the bill is not for specific 
performance, but in respect of that sum, is for a mere money 
demand, arising simply from non-performance. It is a substi- 
tute for the action of covenant. 

But the contract here is not of that character. It has been 
argued that it is, because James Dix is not bound by or in 
the instrument of October the 9th, 1818, but the defendant on- 
ly. That is true, if it be inquired whose deed that obligation 
is? It is, unquestionably, the bond of Thomas, and not of James. 
The former seals it, and he speaks in it, throughout; and the 
latter, not at all. But it states, that Thomas was, in fact, the 
attorney of James, and that as such he had made a contract for 
his brother to sell and convey the land to the plaintiff. He was 
in truth the agent of James, constituted by a sufficient letter of 
attorney, not only to contract but to convey. The instrument 
is evidence of the contract against James, and makes it binding 
on him. The transaction was prior to the statute of frauds, 

and a contract of James, by parol, made by his agent, 
[165] was good. But it would be equally so now; for the sta- 
tute requires a writing to be signed by the party to be 
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charged therewith, or some other person thereto by him law- 
fully authorised. Within the statute, the signature need not 
be that of the principal, nor in his name; but that of the agent 
is sufficient. Besides, the contract was recognized and ratified 
by James himself. Over and above the answer, there is com- 
plete proof of that. James accepted the bonds, sued on one 
and recovered judgment, and endorsed the other. He conveyed 
other parts of the lot, and in the deed calls this portion of it the 
property of the plaintiff. But the answer, which is admitted 
by the plaintiff to be true, puts it beyond a cavil. 

The case then is, that the plaintiff contracted with James 
Dix, the owner, for the purchase; and that, as he was embar- 
rassed, and had encumbered the estate, he required a guaran- 
tee against the encumbrance, who would stipulate for its ex- 
tinguishment within a reasonable period, and a conveyance of 
the title of the vendor; and that the vendor has died without 
conveying. As a mere personal eevenant this Court has no- 
thing to do with it, were it net that the defendant has become 
the owner of the plaintiff’s debt, which the Court will not suffer 
him to collect, if the vendor will not make the conveyance 
which he contracted to make. But the defendant stands upon 
that instrument as the surety of his brother; and the plaintiff 
can have no relief on it against the surety, without having the 
principal before the Court. The relief which the plaintiff seeks 
cannot be obtained, but as a consequence of having the agree- 
ment rescinded. The Court cannot decree it to be rescinded, 
without having the devisee of the vendor, or his heirs, before 
the Court. Justice to the defendant makes that indispensable. 
How would it look, if, after making this decree, the vendor 
should still insist on the agreement, and file his bill to compel 
this plaintiff to accept the title; and what would there be to 
prevent it? It may be said, that it is the business of the de- 
' fendant to procure the conveyance; and that perbaps the heirs 
will not convey, even after decree, and the plaintiff ought 
not to be obliged to pay the money, until the deed be [166] 
approved and delivered. The neglect of the defendant 
may ultimately affect the costs; but it cannot make him answer- 
able to the plaintiff in the first instance; at least, not in this 
Court. Disobedience to the decree is not to be anticipated. 
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But if it were to occur, the Court would enforce obedience. If 
the case rested between the plaintiff and the heirs, they would 
be at liberty to modify, perform or cancel the contract. But 
the defendant has an equity as surety, that no collusion be 
tween the plaintiff and those succeeding to the vendor can 
overcome; and he has a right to insist that the plaintiff shall 
require the heirs to convey, or that he shall be discharged. He 
has also an equity as assignee, not only that the plaintiff shall 
require the conveyance, but upon the heirs that they shall 
make it. Those persons could not by agreement rescind the 
contract, so as to defeat the defendant’s right, as assignee, to 
receive the money due on the bond. Much less would the 
Court allow the heirs to hold out against a decree, so as to 
throw the burden or the loss on the defendant. If the vendor 
would not convey, and the plaintiff elected not to pay upon a 
decree alone, without a deed actually made, the Court might 
then rescind the contract at his instance. But what then? Why 
it would stand rescinded for the benefit of the surety, as well 
as the other parties. Upon what terms? That the vendor, and 
not the surety, in case the former was able, should repay the 
purchase money to the plaintiff; and then so much of it would 
be applied to the discharge of the defendant’s judgment as 
would satisfy it. Moreover, the plaintiff would then be re- 
quired to surrender the possession and account for the rents and 


profits; and if the surety were held liable at all upon his con- 


tract, he would have the advantage of that deduction. In what 
situation does the decree pronounced leave these parties? The 
plaintiff does not even offer to surrender the possession to any- 
body after seventeen years enjoyment without rent, is allowed 
still to keep possession, and get back from the surety the whole 
purchase money, with interest on it; and this not in a case where 
the vendor cannot make title, but only will not. If it be 
said, that he is accountable to the owner for rent, and 
[167] may have to pay him, so much the worse. Then that 
money will be taken out of the surety’s pocket, to be 
put into his principal’s; and the plaintiff wishes to carry on his 
suit in that way which will enable him or his vendor to do 
such palpable injustice. 
It cannot be said that the contract has been abandoned by 
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the delay. The plaintiff has been in possession under it all the 
time. It is nearly certain that each party thought it had been 
executed. At any rate the plaintiff waived the delay; he 
sought indulgence himself, and raised no objection to the title, 
until he made it in this suit. But be that as it may, the prin- 
cipal contracting party must be before the Court, as well ina 
suit to have a contract declared null, upon the ground of laches 
and abandonment, as when it is sought to have it rescinded be- 
cause it was improperly obtained, or cannot be performed. 
Any other course would sacrifice the rights of the defendant, 
to enable the plaintiff te get rid of a losing bargain; or open the 
door to collusion against the defendant, between the plaintiff 
and his vendor. 

The injanction is merely incidental to the principal relief; 
and cannot be sustained unless those persons are parties against 
whom the principal relief is to be decreed. The bill, for these 
reasons, might have been dismissed on the hearing; or the 
Court might have allowed it to stand over for an amendment 
to bring in those parties; as to which last, however, its being an 
injunction cause might be a material consideration as to the 
terms. But without those parties, the plaintiff could not have 
a decree; much less, such a decree as this; which must have 
been greatly modified, upon the merits, if those persons had 
been parties, whether by the decree the contract had been en- 
forced or rescinded. 

The opinion of this Court is, that there is error in the decrees 
of the Superior Court of Equity, in perpetuating the injunction, 
and in ordering the payment, by the defendant to the plaintiff, 
of the sum of $1152 13, with interest, or any part thereof; and 
in directing the defendant to pay the costs of this suit; and 
therefore that it be wholly reversed, and the costs de- 
creed against him, if already paid by the defendant, be [168] 


- restored to him. 


The Court does not dismiss the bill, inasmuch as it does not 
appear that any objection was made at the hearing, of want of 
parties, and it is not raised in the answer. But the cause will 
be remitted to the Court of Caswell, to be proceeded in further, 
according to right, and then the necessary amendments may be 
asked for. Doubtless that Court will make it the interest of 
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the plaintiff to speed the cause to a hearing against the parties 
he may bring in, and to prosecute it faithfully, by the control 
it has over the injunction; which is now continued till the fur- 
ther order of that Court; as is also the question of costs. 
Per Cur. Judgment reversed, and the 
cause remanded. 


NOTE.—See the same case, post 605, and the note thereto. 

As to the question of parties, it is a well established rule in equity, that all 
persons interested must be made parties, plaintiffs or defendants. The rule is 
founded in convenience, and upon the advantage which all persons interested 
will derive from the completeness of the decree, and from the entire settlement 
of the matter in litigation. For, being parties, they will be concluded by the 
adjudication, and thus avoid the vexation and expense of future litigation of the 
same matter by an omitted party in interest. Gordon vs. Holland, 3 Ired. Eq. 
362; Guthrie vs. Sorrell, 6 Ired. Eq. 13; Vanhorn vs. Duckworth, 7 Lred. Eq. 262; 
Fisher vs. Worth, Busb. Eq. 63. 

For the manner in which an attorney must execute a Deed in the name of his 
principal, see Redmond vs. Coffin, 2 Dev. Eq. 441, and the English cases there 
referred to. 

That the authority of an agent to sign a contract for the sale of land need not 
be in writing, under the statute of frauds (Revised Code, ch. 50, sec. 11,) is well 
settled. Story on Agency, sec. 50; 2 Kent’s Com. 614. 





JOHN BIRD, Adm. &. v. MARGARET GRAHAM, and Others. 


A receipt from one of the next of kin, expressed to be for his part of the personal 
estate, but following a statement in which he is credited for his share of the 
“perishable estate’ of the intestate, is not a receipt in full of the personal es- 
tate, so as to exclude him from claiming an interest in a negro belonging to 
the estate; particularly when it appeared that the sum for which he was 
credited was the same that each of the other next of kim received for their re- 
spective shares of the perishable estate, independent of their interest in the 
negro. 

Where a negro remains in the possession of the administratrix, who is also the 
widow of the intestate, for twelve or fifteen years, no presumption of satis- 
faction will arise from the delay, against one of the next of kin, to prevent 
his claiming his interest in the negro; especially if it appears that he was 
under the belief that his infant child, and not himself, was entitled to the 
interest in the said negro. 


The plaintiff charged that his deceased wife, Charlotte, of 
whose estate he had been duly appointed administrator, was 
entitled, as one of the next of kin of Robert Graham, to asixth 
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part of the said Robert’s personal estate; that after his inter- 
marriage with her, and some time in the year 1812, the plain- 
tiff received from the administrators of Robert Graham the sum 
of $25, her share of that part of the said personal estate which 
had been sold by the said administrators, and gave his 

receipt therefor; that his said wife was moreover entitled [169] 
to a sixth part of a negro woman, Oney, which had not 

been sold, and for which nothing had ever been received by 
himself or his said wife; and the plaintiff claimed that the de- 
fendant should account to him as her administrator for the 
sixth part cf the said negro and her issue since born, and their 
hire and profits. The defendants alleged in their answers, that 
Margaret Graham, one of the administrators of Robert Graham, 
had demands against the plaintiff to an amount exceeding the 
value of the one-sixth part of the negro woman, Oney; that by 
an arrangement between the plaintiff and the said Margaret, it 
was agreed that the plaintiff should allow these demands as a 
payment and satisfaction for and on account of the sixth part 
to which his wife was entitled of the said negro; and the plain- 
tiff, in pursuance of said agreement, and having received actual 
payment of his wife’s part of the residue of the personal 
property, did thereupon, in the year 1812, execute a receipt in 
full of all claims which he and his wife had upon the estate of 
Robert Graham. In the answer of the defendant Margaret 
Graham, she declared that she had this receipt ready to be 
produced. By an agreement of the counsel of the parties filed 
in the cause, it was declared, that objections were waived to 
the testimony taken because of the non-production of the re- 
ceipt. The Court having examined that testimony thus render- 
ed competent, and feeling not a little doubt in determining the 
disputed fact whether the receipt referred to by the parties, 
plaintiff and defendants, were a receipt in part only, or a re- 
ceipt in full, and deeming that to be a fact of much importance 
in the controversy, directed a special reference for the purpose 
of ascertaining the true nature of the receipt; and reserved the 
further consideration of the cause until the report should come 
in. The commissioner made his report, to which he annexed 
the original receipt itself, which was at the foot of an account 
in which the administrators had charged the plaintiff with cer- 
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tain items, and given him credit by his share of “the perishable 
estate” of their intestate; and the receipt then followed in these 

words:—“*Received the above sum of $11 76, the balance 
[170] of $28 34, the amount due me from the administrators 

of Robert Graham, Jr. deceased, for my share of the 
personal estate of said Robert Graham, Jr. deceased, as guar- 
dian for Robert Bird, one of the legatees of said estate.” 
(Signed) “John Bird.” It appeared that $28 34 was the sum 
received by each of the other next of kin, independent of Oney. 
It further appeared, that the said negro woman remained in the 
possession of the defendant, Margaret Graham, who was the 
widow of Robert Graham, Jr., until 1825, within four years 
after which time the present bill was filed. 


Mendenhall, for the plaintiff. 
Winston, for the defendant. 


Gaston, Judge.—The inquiry which the Court directed, has 
been made. To the commissioner’s report is annexed the re- 
ceipt, the character of which we wished to ascertain, and that 
manifestly does not comprehend the plaintiff’s or the plaintiff’s 
wife’s undivided interest in Oney. It follows upon astatement 
in which the plaintiff is credited solely for his share of the 
perishable estate of Robert Graham. There is no room to 
doubt that the term perishable was intended to exclude this 
interest; for we find the amount of $28 34, at which the share 
of the perishable estate is stated to be, the same received by 
the other children who have retained Oney and her increase. 
There is then no proof that any payment or satisfaction was 
made to the plaintiff on account of the subject-matter of this 
suit, unless we are to presume satisfaction merely because of 
the delay in instituting it. Now, it appears that Oney remain- 
ed in the possession of Mrs. Graham, the widow and adminis- 
tratrix, until 1825; and no presumption during that time arises 
against any of the persons entitled to distributive shares. The 
benefit from her labor was a slender compensation for rearing 
her children; and this bill was filed in less than four years 
thereafter. Besides, it would seem from the terms of the re- 
ceipt, which is given by the plaintiff as father and guardian of 
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“Robert Bird,” that the plaintiff supposed the right to [171] 
be, not in himself, but in his child, and if so he had no 

reason to fear that the child’s claim could be prejudiced during 
his minority. The lapse of time under these. circumstances is 
insufficient to warrant the presumption of satisfaction, and the 
Court therefore declares that the plaintiff, as administrator of 
his deceased wife, is entitled to an undivided sixth part of 
Oney and her increase. This declaration is made because the 
parties before the court have expressly waived all objections 
because of the want of other proper parties. But a final de- 
cree cannot be rendered unless those whe hold Oney and her 
increase are before the Court. To enable the plaintiff to have 
this done, the cause is ordered to be remanded to the Court of 
Equity for the County of Montgomery. 

Per Curt. Cause remanded accordingly. 








NOTE.—See the same case, after being amended, reported in 1 Ired. Eq. 196; 
Salter vs. Blount, 2 Dev. & Bat. Eq. 218; Hamlin vs. Mebane, 1 Jones’ Eq. 18, 
and Davis vs. Cotton, 2 Jones’ Eq. 430. From these cases it appears that the 
claim of legatees and next of kin, for legacies and distributive shares, is not 
barred by the statutes of limitation, but that lapse of time may raise a presump- 
tion that an account has been rendered and satisfaction made, or the claim to 
satisfaction abandoned. In Bird vs. Graham, as reported in 1 Ired. Eq. 196, it 
is said that twenty years after the time appointed for settlement with the next 
of kin, is the period for making such presumption, where no claim has been 
made, no explanation given of the delay to claim, and no circumstances appear 
to show that the trust is yet unclosed. In Hamlin vs. Mebane, nineteen years 
and eleven months, aided by other circumstances, were allowed to have that ef- 
fect. In Davis vs. Cotton, the following important distinction between estates 
and rights was taken: ‘‘Where there is an express trust, or where an executor 
or administrator hold a legacy or distributive share without closing up the es- 
tate by a final settlement, the cestui que trust, legatee or distributee, has the es- 
tate in equity. The trustee, executor or administrator, holds the legal title 
without any conflict or clashing of rights, or any thing in the nature of adverse 
possession. On this ground it was held, that our statute in regard to presump- 
tions does not apply to such cases; and the remedy can only be defeated by the 
common law presumption, or by a presumption of fact. But where there is no 
express trust, and equity is invoked to create a trust on the ground of fraud; or 
where an executor or administrator files a settlement, receipts are passed, and 
the matter is considered as ended, if a legatee or distributee seeks to impeach a 
settlement on the allegation of fraud, or to set aside a sale of some article, on 
the ground that the executor or administrator cannot buy at his own sale, and 
of right in equity to have the executor or administrator so purchasing converted 
into a trustee—not because there was fraud in fact, or any inadequacy in price, 
or any contrivance whereby to get the property for a less sum than others would 
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have been willing to give for it, but because there might have been fraud—in 
all such cases, the party is not looked upon as having an estate in equity, but 
as having a mere right, which he must enforce within a reasonable time, or else, 
for the sake of repose, it will be considered as having been abandoned, released, 
satisfied, or arranged in some way.”’ It was decided in the case, that the plain- 
tiff’s claim, as a mere right, came within the operation of the statute of pre- 
sumptions arising from a delay of ten years. See Revised Code, ch. 65, sec. 19. 





SAMUEL CHILD v. JAMES DWIGHT & CO. et al. 


Neither the plaintiff nor @efendant can direct the application of money received 
by the sheriff on an execution. The powers and duties of the sheriff in that 
respect, are beyond the control of either party, as the law itself applies the 
money raised on an execution. 

The application of money raised on executions at law, furnishes no ground for 
relief in equity, as a more obvious and available remedy may be had by mo- 
tion in the court of law upon the return of the executions. 

It seems that an attorney cannot set off his own debt, instead of receiving money 
upon claims put into his hands for collection, so as to bind his client. 


The bill was filed the 20th of August 1830, and stated that 
the defendants, Thomas Clancy and James Child, were partners 
and merchants in Hillsborough, trading under the name of 
Thomas Clancy & Co., and became largely indebted to sundry 
persons, and amongst them, to the defendants, Dwight & Co. 
of Petersburg, in Virginia, by bond in the sum of $1198 97; 
and to the defendants Bowers & Co. of Petersburg, by bond in 
the sum of $841 55: that those creditors placed their bonds in 
the hands of the defendant Scott, as their attorney, to be put in 
suit; which was done accordingly, and judgments taken at Au- 
gust term 1828, of Orange County Court; from which appeals 
were taken to the Superior Court, and thereon final judgments 
apparently rendered for the whole principal and interest by 

confession at September term 1828: that no executions 
{172] issued thereon from that term, but that writs of 7. fa. 

issued from March to September 1829, which Scott, the 
attorney, directed the sheriff not to proceed on; and that they 
were by his consent returned “nothing found:” that before any 
judgment, and pending the appeal, and after final judgment, 
Clancy & Co. made payments to Scott, on account of those 
debts, to the amount of more than $1000: that Scott was also 
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indebted upon account to Clancy & Co., and to another firm in 
which they were interested, to the amount of $700, or therea- 
bouts, subject to some credits by account, which might reduce 
the same to between four and five hundred dollars, and came 
to an agreement with Clancy & Co. to accept his own said 
debts in part payment of those of which he had the collection: 
that in fact, the said pretended judgments were not rendered 
by the Court, nor confessed in Court, but the entries thereof 
were made privately on the record by the parties and clerk in 
the clerk’s office. 

The bill further stated, that Thomas Clancy & Co. were in- 
debted to the defendants Hill & Nalle, likewise of Petersburg, 
in a large sum, namely, $5243 28, by bond, in which the plain- 
tiff was bound as their surety; and also $979 70, upon the note 
of Thomas Clancy & Oo. themselves: that suits were instituted 
in Orange County Court on each of those debts, which were 
put to issue at May term 1829: that the plaintiff being only a 
surety, left the defence to his principals, who withdrew the 
pleas at August term 1829, when judgments were rendered in 
both cases; and that in each a cessat executio was entered 
“antil ordered by the plaintiffs,” without the consent or know- 
ledge of the present plaintiff: that writs of fi. fa. issued thereon 
from that term to the next on both judgments, which were 
levied on all the estate real and personal of Thomas Clancy & 
Co., and thereon writs of venditiont exponas issued from term 
to term until the filing of the bill, at which timé'the sheriff had 
them. , , 

The bill further stated, that execution was issued on each of 
the pretended judgments of Dwight & Co., and Bowers 
& Co., from September 1829, which was also levied on [173] 
the whole of the property of Clancy & Co., and that an- 
other was issued from March 18380, and was then in the sheriff’s 
hands: that under these various executions of Hill & Nalle, and 
the other creditors, the sheriff had made sundry sales, and paid 
out of the proceeds different sums to the attorney Scott, amount- 
ing to as much as would be due to his clients, if the said pay- 
ment to him by Clancy & Co., and his debts to them, were de- 
ducted; but that the said Scott refused to make any such de- 
ductions, and that he, and Dwight & Co., and Bowers & Oo., 
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claimed out of the moneys that would be raised by a sale of 
the residue of the property of Clancy & Co. (which was to be 
made in a few days,) a sufficiency to satisfy those executions, 
without allowing any of those credits, upon the ground that 
they were older, and to be preferred to those of Hill & Nalle: 
that if those credits were not allowed, the plaintiff would be 
greatly injured, inasmuch as Clancy & Co. were insolvent, and 
the whole of their estate would be much less than sufficient to 
satisfy all the debts, and the deficiency on the judgment of 
Hill & Nalle against Clancy & Co. and the plaintiff, would be 
levied from the plaintiff’s estate. The bill further stated that 
Hill & Nalle had directed the sheriff to apply the moneys 
raised by him to their execution against Clancy & Co. for the 
debt for which there was no surety, so as to throw the entire 
loss on the plaintiff, whose estate the sheriff was about to seize 
on the other execution, notwithstanding Clancy & Co. had in- 
structed the sheriff, in writing, to apply the money raised on 
both the executions of Hill & Nalle, in the first place, to the 
execution against them and the plaintiff. 

The bill then charged, that the plaintiff was discharged from 
all liability on the judgment, by which he had been bound by 
the stay of execution, granted without his consent, and by the 
voluntary delay of the plaintiffs therein to issue it; and that the 
order of Clancy & Oo. to the sheriff, as to. the application of the 
money, was obligatory on him and the plaintiffs in the executions. 

The prayer Was for a discovery of the manner of taking the 

judgments of Dwight & Co., and Bowers & Oo., and of 
[174] the payments made to Scott of the sums due from him 

to Clancy & Co., and of the agreement relative to dis- 
counting them in part of those judgments; and in the mean 
time that those creditors, and Hill & Nalle, should be enjoined 
from suing the sheriff for, or receiving from him any of the 
moneys then in the sheriff’s hands, or that might be raised by 
the approaching sales, unless there should be enough to satisfy 
all the said debts, or, at any rate, unless the judgment to which 
the plaintiff is a party should be first satisfied, or he discharged 
from it. 

The answer of Scott denied that the judgments of Dwight & 
Co., and Bowers & Co., were entered in the office, and stated 
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that they were taken in term time, and in open Court. It also 
denied that he received any payments on, or had agreed to 
make any deduction of any debt of his own from those judg- 
ments. He admitted that certain payments had been made to 
him on other debts to the same creditors, which were placed in 
his hands for collection, and on which he had not brought suit, 
on account of those payments, and the promises of the debtors 
to discharge the balances thereon without suit; and that he had 
agreed that any debt of his own to Claney & Co. should be re- 
ceived in the liquidation of these last mentioned demands: that 
there is still a balance due on those debts, after making every 
deduction: that upon a statement of the mutual accounts be- 
tween him and Olancy & Co. there is a balance in his favor of 
$44 65, but that they are entitled toa further sum from him 
for a debt to Crane & Oo. (in which they were partners,) of 
$220 62; yet that the said balance ought not to affect these 
transactions, because, upon the failure of Clancy & Co., he had 
paid as their surety a much larger sum; and was still bound in 
like manner for heavy debts, which he would be obliged to pay. 

The answers of Dwight & Co. and Bowers & Co. merely 
stated their ignorance of the actual transactions between their 
attorney and their debtors, denied any authority to the former 
to discount any debt of his own or any other person, and 
also denied the payment to them of any thing on any [175] 
one of their debts, of which they had confided the col- 
lection to him, as-set forth in Scott’s answer; and they insisted 
on their right to raise the whole amount of their judgments, by 
reason of the priority of their liens. 

The plaintiff obtained injunctions as prayed for by him, by 
an order of a judge out of Court; which was dissolved as to 
Hill & Nalle, upon their answer at the first term. The bill was 
then continued as an original bill; replications taken to the 
answers, and the cause set for hearing, without testimony be- 
ing taken by either party; and transferred to this Court for 
hearing. 


Winston, for the plaintiff. 
J. W. Norwood, for the defendants. 


Rorrin, Chief Justice, after stating the case as above, pro- 
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ceeded:—There is no equity upon the face of the bill against 
Hill & Nalle. If an agreement to stay the executions on the 
judgment, to which the plaintiff was a party, could have the 
effect of discharging him after he was fixed with the debt; 
there is yet no such agreement charged, nor any thing from 
which it could be inferred. There is no particular time given 
to the debtors, no negotiation, no stipulation for delay set forth; 
but a mere memorandum by the plaintiffs’ attorney to the 
clerk not to issue the execution of his own accord, nor until it 
should be ordered. LBesides, there was, in fact, no delay, for 
the plaintiffs did sue out execution from the very first term. 

Then as to the application of the money as between the two 
executions of Hill & Nalle; the question is one merely at law, 
where the present plaintiff could get all the relief he was en- 
titled to, by a motion upon the return of the executions. In- 
deed he did, in a few days after the filing of this bill, get in 
that way the benefit he seeks here; for the case at law between 
these same parties came to this Court, 3 Dev. Rep. 265, and 
was decided in favor of the present plaintiff, to the full extent 

of his rights. That case is, however, mentioned, not for 
[176] the purpose of showing that the plaintiff has availed 

himself of his remedy, but that he had another available 
and more obvious remedy. 

The directions of the principal debtors as to the application 
of the money raised from the sales of their property, are per- 
fectly ineffectual. The duties and powers of the sheriff in that 
respect were beyond the control of the plaintiff in the process, 
after delivering both, and much more beyond that of the de: 
fendants therein, The law applies the money raised on an 
execution. 

The case against the other defendants is equally weak. If 
an attorney could set-off his own debts, instead of receiving 
money, and thereby bind his client, although he failed to pay 
him—for which proposition we know of no authority or reason 
—the agreemént for such a set-off, much more a settlement 
upon that basis, is pointedly denied by Mr. Scott’s answer, as 
is also the receipt of any payment whatever from Clancy & 
Co. on the judgments enjoined; and there is no proof to the 
contrary on either point. It is hardly necessary to remark, that 
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the objection to the method of entering these judgments is sub- 
ject to the same observations. If the objection were valid in 
law, or were open to the complainant, the existence ofthe facts 
on which it rests is denied and not proved. 

The bill must therefore be dismissed; and with costs to each 
of the defendants, except Thomas Clancy & Co. 

Per Curiam. Bill dismissed. 


NOTE.—A sheriff has a right, at his own peril, to apply money raised under 
executions to any writ in his hands. If, therefore, he had a number of f. fas. 
fn his hands of equal teste, one of which was an alias founded on a prior return 
of “too late to hand,” and being indemnified by the plaintiff in a junior fi. fa., 
sold property and brought the money into court, returning that he would not 
have acted under any of the writs without an indemnity, it must be held, that 
by his return the sheriff had appropriated the money raised to the writ on which 
he was indemnified, and that the plaintiff in such junior fi. fa. was entitled to 
it in preference to all the other writs, including the one marked as an alias. 
Yarborough vs. State Bank, 2 Dev. Rep. 23. But a sheriff, who has several 
writs of executions in his hands, takes an indemnity from one of the plaintiffs 
only, and sells in consequence of that indemnity, and does not bring the money 
into court, has no right to apply to the court for its advice as to the distribu- 
tion or payment of the money raised by the sale. Ramsour vs. Young, 4 Ired. 
Rep. 133. And if, in the case of such an application, the court were to advise, 
the advice would not bind any of the creditors, who would still have the right 
to pursue their remedies against the sheriff for any supposed injury arising 
from his refusal to pay them. bid. 





DANIEL CLAPP et al. v. SAMUEL COBLE. {177} 


A tenant, against whose landlord a judgment in ejectment had been recovered, 
may, after such judgment and before eviction, purchase in the title of the real 
owner, and hold the possession of the land as his own, under his newly ac-° 
quired title. 

It seems, that although before eviction after a judgment in ejectment, the cove-. 
nant for quiet enjoyment is not broken, yet if the tenant of the vendee ao~ 
quires a new title, after stich judgment, and before his eviction, it will amount 
to a breach of that covénant, so as to entitle the vendee to his action. 

An administrator, who bona fide carries on a suit commenced by his intestate, 
will be allowed the expenses of such suit as a proper disbursement, although 
it may be unsuccessful. 


The plaintiffs and the defendant were the next of kin and the 
heirs at law of David Coble, deceased: This bill was originally 
Dev. & Bat. Eq., Vol. 1.—*12.] 
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filed for two purposes; the one to call the defendant, who was 
also administrator of the said David, to account with the plain- 
tiffs for their distributive shares of the personal estate of the 
deceased; and the other, for the partition of three tracts of land, 
whereof it was averred that the deceased died seised in fee 
simple. The first part of the case was disposed of, except in 
relation toa single item claimed by the defendant asa dis- 
bursement, it being the amount of costs and charges paid by 
him in the unsuccessful prosecution of a suit instituted by the 
deceased, and carried on by the defendant after his death and 
as his administrator, If this were allowed to the defendant as 
& proper disbursement, the plaintiffs had no further claim as 
next of kin; if it were not, then they would be entitled to an 
additional sum to that already decreed tothem. With respect 
to two of the tracts of land there was no controversy. The de- 
fendant admitted the common seisin of the plaintiffs and him- 
self therein, and assented to the partition prayed for. But 
with respect to the tract called the Welbourn tract, the defend- 
ant insisted that he was the sole proprietor of it, and that the 
plaintiffs had no right to ask for a partition thereof. The facts 
in relation to the title to this disputed tract, upon the pleadings 
and proofs, appeared to be these: Jane McGee was seised there- 

of in fee simple. She married John Welbourn, who exe- 
[178] cuted a deed of bargain and sale unto one William Bell, 

whereby he purported to convey the said tract to the 
said William in fee simple; and on the 27th of October 1799, 
the said William, by deed of bargain and sale, conveyed the 
same in fee simple to the deceased David Coble. Jane Wel- 
bourn was not a party to the deed of her husband, but sub- 
scribed her name to an endorsement upon the deed of William 
Bell, or to a certificate annexed thereto, declaring that she as- 
signed all her right in the said land for a valuable considera- 
tion to the said David Coble. Under this claim of title David 
Coble remained in possession of the tract during the life of 
John Welbourn. He died after the month of May 1823, and 
before the 29th of September 1825, when his widow instituted 
an action of ejectment against Samuel Coble and Daniel Coble, 
sons of David and tenants in possession under him. By an 
order made in the cause, David, as the landlord of the said 
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Samuel and Daniel, was made a party defendant in their stead, 
and in November 1826, a verdict was had and a judgment 
rendered for the plaintiff in ejectment. Immediately after this 
judgment was rendered, and before any eviction of possession, 
an action was brought by David Coble against the representa- 
tives of his bargainor, William Bell, for a supposed breach of 
the covenants contained in the deed aforesaid of the said Wil- 
liam. The plaintiff in this action having died, the present de- 
fendant, as his administrator, revived and prosecuted the said 
action, which was finally decided against him, because the 
covenant sued on was a covenant for quiet enjoyment, and a 
breach of that covenant had not taken place when the suit was 
instituted. Qn the day succeeding that upon which the last 
mentioned suit was commenced, the defendant, who was yet on 
the land, obtained a conveyance therefor from William Wel- 
bourn, who claimed under a conveyance with covenants of 
general warranty from John Welbourn and his wife Jane, dated 
the 14th May 1823. The defendant paid a full and fair con- 
sideration for the land to William Welbourn, and under this 
conveyance hath continually since enjoyed the land as his own. 


Nash, for the plaintiffs, 
W. A. Graham, for the defendant. 


Gaston, Judge, having stated the case as above, pro- [179] 
ceeded as follows:—It is obvious upon this statement 
that the rightful estate which the deceased David Coble ac- 
quired by his conveyance from William Bell, terminated by 
the death of John Welbourn. The fee simple was in J 
Welbourn’s wife, and could not be rightfully transferred: 
cept under the solemnities required by law in relation to the 
deeds of femes covert; but Acs estate passed by his deed to Bell, 
and by Bell’s deed to Coble. Jane Welbourn had no right of 
entry until after the death of her husband, and if this right had 
not been asserted within seven years, the then adverse posses- 
sion of Coble would have ripened his defeasible into a perfect 
title. But it was asserted effectually to a judgment, which put 
it into her power to take possession of the land. It is an es- 
tablished rule of law, that a tenant cannot dispute the title of 
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his landlord, either by setting up a title in himself or in a third 
person, while such tenancy continues. It would encourage bad 
faith and violate public policy to allow the tenant to hold in 
defiance of his landlord, who, reposing upon the faith of the 
relation existing between them, has regarded the possession of 
the tenant as Ais possession, held under Ais title, and ready to 
be surrendered to Aim when the time to require such surrender 
shall arrive. There can be no question, however, but that after 
the dissolution of the tenancy, as where the tenant has been 
evicted on an adversary claim, the tenant is free to purchase 
in the title, or to enter into a new relation with others, and to 
defend the possession, under that title or that relation, against 
his former landlord. Here indeed there was not an actual 
eviction of Samuel Coble, but his possession had been unsuc- 
cessfully attempted to be defended by David Coble. It had 
been judicially ascertained that, as the tenant of his father, he 
had no right to the possession; that the interest in the land, and 
of course the rights to its rents and profits, was in another; and 
it seems to us that he was well warranted in treating the rela- 
tion of tenancy between him and his father as terminated, and 
in regarding himself at liberty to give a new and rightful 

character to his possession. See Baker v. Mellish, 10 
[180] Ves. 544. We also think, although it is not necessary 

to give a judicial opinion on the question, that if David 
Coble had deferred bringing his action of covenant until after 
the conveyance to Samuel, he might have successfully main- 
tained his action. The possession of Samuel being no longer 
his, the covenant for quiet enjoyment would have been broken. 
But itis objected, that the defendant purchased and took a 
conveyance, not from Jane, but William Welbourn, who set 
up title to the land, under an alleged deed from Jane Wel- 
bourn, and that his deed passed nothing, because at the time 
it was made the land was in the adverse possession of David 
Coble. In law, however, this possession was not then adverse 
to Jane Welbourn. David Coble was seised of a rightful es- 
tate during the joint lives of John Welbourn and his wife, and 
the reversion in fee remained in her. And if the possession 
had been adverse, we understand the law to be, that, although 
the deed did not operate directly to transfer the title, which 
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yet remained in the grantor, so that the grantor might main- 
tain an ejectment against persons not privy to the deed, it 
might between the parties thereto operate as an estoppel. But 
there is a stronger objection to the deed. The acknowledgment 
of Jane Welbourn to this deed was defectively and irregularly 
taken, and this may have been the reason, for it would have 
been a sufficient reason, why in the action of ejectment the 
deed was not set up by David Coble, to defeat the plaintiff’s 
recovery. But, notwithstanding all or either of these objec- 
tions to the efficacy of that deed, we are still of opinion that the 
taking of the conveyance from William Welbourn changed the 
character of the defendant’s possession. The true question is, 
whether David Coble died seised of the tract in dispute. His 
estate ceased on the death of John Welbourn, and there is no 
pretence for the allegation that he died seised, unless the pos- 
session of the defendant continued to be Azs possession, and in 
affirmance of his title, up to his death. But the possession of 
the defendant, after taking the conveyance from William Wel- 
bourn, was adverse to the title of his father. William Welbourn 
claimed under Jane Welbourn, by a colorable though defective 
conveyance. The possession by his assignee was a pos- 
session under her title, which none but herself could dis- [181] 
turb, which she has not disturbed, and which now she 
cannyt disturb. It must be regarded as having been held by 
and with her concurrence. 

The plaintiffs also allege that David Coble was a lunatic, and 
the fact being denied by the defendant, much and contradic- 
tory evidence has been taken upon it. We do not see any 
necessity for deciding this fact. However it may be, the judg- 
ment in ejectment cannot on that account be rendered inopera- 
tive. Ifthe defendant’s right to purchase from William Wel- 
bourn depended on his father’s assent to such purchase, the in- 
quiry might be a material one. But it is wholly independent 
of that assent, and results simply from the determination of his 
tenancy. Upon the whole, we are of opinion that the plaintiffs 
and the defendant are not tenants in common of the Welbourn 
tract, but that the defendant is sole seised thereof. 

We are also of opinion that the defendant is entitled to the 
disbursement which he claims for the expenses of the suit upon 
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the unfortunate action of covenant. It was brought by his 
father upon the advice of respectable counsel, and was prose- 
cuted by him in good faith for the benefit of the estate, with 
the care of which he was charged. 

The partition, as prayed for and assented to by the defend- 
ant in the other two tracts, must be made; and the costs attend- 
ing such partition are to be charged upon all the parties, in the 
proportion of their respective interests. As to the other mat- 
ters, the bill is to be dismissed, and with full costs to the de- 


fendant. 
Per Curtam. Decree accordingly. 


NOTE.—Upon the first and main question of the doctrine of estoppel between 
a landlord and tenant, see the cases of Jordan vs. Marsh, 9 Ired. Rep. 234; 
Grandy vs. Bailey, 13 Ired. Rep. 231; Freeman vs. Heath, Ibid, 498, and Gilliam 
vs. Moore, Busb. Rep. 95. In the last case it was said that the doctrine did not 
extend to the tenant, where he was evicted and subsequently let into possession 
by a new and distinct title under another landlord. Thus, where A. conveyed 
to B. by a deed of mortgage, still retaining the possession of the land, which 
was afterwards sold under execution by another creditor of A. and purchased 
by such creditor, who entered, and nearly two years subsequent thereto demised 
the land to A. under a contract for the sale of it, it was held, in a suit by B. 
against A., that the latter was not estopped from disputing the title of the for- 
mer, and that seven years’ possession under color of C’s title was a good de- 
fence to the action. 

As to what is a breach of the covenant for quiet enjoyment, see the cases of 
Coble vs. Wellborn, 2 Dev. Rep. 388, and Parker vs. Dunn, 2 Jones’ Rep. 2038. 
The covenant is broken, if the covenantee is entered upon and dispossessed by 
one having a superior title, though the entry be not made under process. 

That an administrator or executor who carries on a suit bona fide for the ben- 
efit of the estate, will be allowed his costs and expenses thereby incurred, see 
Leigh vs. Lockwood, 4 Dev. Rep. 577, and Poindexter vs. Gibson, 1 Jones’ Eq. 44. 
8o, counsel fees paid by an administrator or executor, fairly and on account of 
the estate, will be allowed him. Hester vs. Hester, 3 Ired. Eq. 9; Love vs. Love, 
6 Ired. Eq. at page 205. 

No objection seems to have been taken by counsel or noticed by the court, 
that the court of equity would not entertain the bill for a partition unless the 
title of the parties as tenants in common was established at law or admitted, 
or was very clear. Such an objection would seem to be valid. See Garrett vs. 
White, 8 Ired. Eq. 131; Allen vs. Allen, 2 Jones’ Eq. 234. 
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WILLIAM BAILEY, Jun. et al. v. GEORGE WILSON et al. [182] 


if, to prevent a contest about the prebate of their father’s will, certain brothers 
execute articles ef agreement among themselves, previding for a more equal 
distribution of their father’s estate than that contained in his will, such agree- 
ment will not be considered as voluntary and without consideration, but will 
be enforced in equity, as a fair family arrangement, independent of its being 
a compromise of doubtful rights. 

Where an interlocutery erder for an account is not reheard nor prayed to be 
reheard, it ought to be taken as a declaration that the plaintiff is entitled to 
the account prayed for. 

A vague manner of denial is looked upon unfavorably in equity. 

A defendant is bound to answer not only as te his knowledge, but as to his in- 
formation and belief. 

Every defence which is intended te be relied upon, ought to be brought forward 
distinctly in the answer; and if not taken ia the answer, it cannot be urged 
on the hearing. 

Where no particular time is fixed for the execution of an agreement, but the 
most important particulars cannot be carried into effect until after the death 
ef a person then living, ne presumption of abandonment will arise from delay 
during the life of such person, although some minor parts of the agreement 
can be executed during such lifetime. 


This bill was filed at the Fall term 1826, of the Court of Equi- 
ty for the County of Anson, by William Bailey, Junr., William 
Covington and Elijah Covington, plaintiffs, against William 
Bailey, the elder, Jacob Bailey, George Wilson, and Dempsey 
Fielding and Fanny his wife; and was subsequently amended 
by making John Bailey and Charles Gettings and Clara his 
wife also defendants thereto. 

The plaintiffs therein charged, that Thomas Bailey died in 
the year 1800, seised of real, and possessed of personal proper- 
ty, after having made and published his fast will and testa- 
ment, which at the Oetober term 1802, of Anson County Court, 
was duly admitted te probate: that the testator by his said will 
devised and bequeathed among other things as follows: that is 
to say, he devised to his son John 200 acres of land, whereon 
the said John then lived, being the half of a 400 acre tract; and 
to his son Jaeob, the other half of the said tract, and also be- 
queathed to the said Jacob a negro boy named Jim; he devised 
to his son William 340 acres, whereon the said William then 
lived, the half of a tract of 680 acres, on which the testator re- 
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sided; and to his son James the other half of the above 680 
acres, being the part on which the testator lived; but the last 
devise was upon condition that the said James should not take 
possession thereof until the decease of his mother; he devised 
to his wife Jenny Bailey, the last mentioned piece for her life, 
and bequeathed to her three negroes, Wall, Kiz and Silvy, also 
for life: he bequeathed the said Silvy and her increase to the 
said James; Wall, to the said John; and Kiz and her increase, 
(with the exception of the child wherewith she was then preg- 

nant,) to the said William. The plaintiffs farther charged 
[183] that the said John and Jacob were dissatisfied with the 

dispositions in the testator’s will, and were about to op- 
pose the probate thereof; and a controversy being then likely 
to arise between the brothers in relation thereto, they, the said 
brothers, entered into an arrangement for preventing such con- 
troversy, and making a more equal distribution of the property 
so devised and bequeathed; which arrangement was testified by 
two written instruments, executed at the same time, and which 
were made exhibits in the cause. These instruments bore date 
in April 1802; one of them was in the form of articles of agree- 
ment signed and sealed by all the brothers, whereby, after re- 
citing the bequests aforesaid, it was declared that it was never- 
theless agreed upon between them, that Wall, Kiz and Silvy, 
should remain in the possession of Jenny Bailey, their mother, 
for her life; that the hire or labor of Jim should be equally di- 
vided among all the brothers; and that after their mother’s 
death, all the said slaves should be equally divided, or be sold, 
and their proceeds equally divided between the four brothers. 
The other instrament was in the form of a penal bond, in the 
sum of £1000, executed by William and James, to John and 
Jacob, with condition annexed, which, after reciting the devi- 
ses of the 680 acres tract to the obligors, stipulated that after 
deducting 200 acres thereof to each of the obligors, the residue 
(280 acres,) should be divided into four equal shares; that one 
of these shares, at the lower end of the old survey, from a creek 
up the little branch, should be conveyed, by sufficient convey- 
ance, to John; and one other share, joining James and Wil- 
liam’s land on the north side of the creek, should be conveyed 
in like manner to Jacob. The bill further charged that their 
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mother, the widow of the testator, had died about twelve months 
before the filing of the bill, possessed of all the said slaves, and 
their increase, except a negro girl named Rachel, and her in- 
crease, (at that time two children, whose names were unknown,) 
in the possession of Jacob Bailey, in Tennessee; that William 
Bailey had in his possession, Wall, Kiz, Winny, Nathan and 
little Wall, and the children of Winny; that James Bai- 

ley had died, and George Wilson, his administrator, had [184] 
in possession as such, Silvy and her increase, Fanny, 

Hamilton, Isabella, and Jim; that the said Wilson, with a full 
knowledge of the claim respecting these negroes, and for the 
purpose of defrauding those thereunder entitled, had obtained 
an order of Court for the sale of the negroes in his possession, 
and had procured one Vincent Parsons to bid them all off at a 
pretended sale under such order; that they were put up toge- 
ther, and bid off at a gross sum; and that in furtherance of the 
fraudulent scheme aforesaid, a pretended conveyance was made 
by Wilson, as administrator, to Parsons, who in a few days 
thereafter, reconveyed them all to the said Wilson, in his indi- 
vidual capacity. The plaintiffs set forth, that the heirs at law 


‘of James Bailey, were Sherwood Bailey, who was then dead, 


Clara the wife of Charles Gettings, and Fanny the wife of 
Dempsey Fielding, one of the defendants to the bill; and that 
the said Sherwood Bailey, and Charles Gettings and wife, had 
conveyed their whole interest in the before-mentioned land to 
William Bailey, one of the defendants, who then occupied the 
entire tract of 680 acres; that the plaintiffs had purchased and 
obtained conveyances from John Bailey, for all his interest in 
the said negroes and land; that Dempsey Fielding and Fanny 
his wife resided in Tennessee; that the negroes then in posses- 
sion of Jacob Bailey, who also resided in Tennessee, were equal 
in value to the fourth part to which he was entitled under the 
aforesaid agreement, and that the plaintiffs had not one of the 
negroes; that they had applied to Wilson and William Bailey 
(the defendants,) for their share thereof, and to the said William 
Bailey, to convey to them the one-fourth part to which they 
were entitled of the land, but that these defendants utterly re- 
fused to comply with their request. The bill prayed for pro- 
cess against all the defendants, that the plaintiffs might have 
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their fourth part of the slaves allotted and delivered to them, 
or the value thereof; and have possession decreed, and proper 
conveyances made of their share in the Jand; and for an account 
of the profits since the death of the widow of Thomas the testa- 
tor, and for general relief. John Bailey by his answer admit- 

ted, that he had sold and conveyed all his interest in the 
[185] property to the plaintiffs as charged. Gettings and wife 

admitted by their answer, that they had conveyed all 
their interest in the lands and other real estate of James Bailey 
to the defendant William. Publication was made agreeably to 
the act of Assembly, as to the non-resident defendants, Jacob 
Bailey, and Dempsey Fielding and wife, and the bill taken pro 
conjesso against them. William Covington, one of the plain- 
tiffs, had died since the filing of the bill, and his executor and 
heirs had been made parties plaintiffs. William Bailey, Sen. 
and George Wilson put in several answers to the bill. The 
former admitted the death of Thomas Bailey; the execution of 
his last will, containing the devises and bequests stated in the 
bill; a dispute between the brothers in relatien to the will; and 
the execution of the articles and bond exhibited; but declared 
that he acceded to the arrangement under “an expectation and 
belief that it would put an entire end to the controversy;” bué 
that the probate of the will was caveated by James Plankett, 
one of the next of kin, and on an issue made, the will was es- 
tablished at the October term 1802, of Anson County Court. 
The defendant further stated, that Jenny Bailey, who by the 
terms of the will was entitled te the negroes bequeathed her 
for life, re:noved to Tennessee to reside with her son Jacob, and 
carried with her the negro Rachel; that she afterwards returned 
to this State without bringing back Rachel, whom Jacob in- 
sisted on keeping; and that he had been informed that Rachel 
had since had issue: admitted that he had the negroes charged 
by the bill to be in his possession, but had believed that John 
Bailey, knowing that the articles were executed without con- 
sideration, had abandoned all expectation of benefit from them; 
and insisted that the Court would not now permit him to en- 
force the execution of the said articles, after such long delay 
and acquiescence. This defendant also admitted the death of 
Jenny Bailey as charged, and the purchase and conveyance 
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from Sherwood Bailey and Charles Gettings and wife of their 
shares of the land willed by Thomas Bailey to his son James. 
George Wilson, in his answer, admitted the death of Thomas 
Bailey, the devises and bequests as set forth, and the 
probate of his will; the death of Jenny Bailey the wid- [186} 
ow; the death of James Bailey; his administration on the 

estate of said James, and the taking into his possession of the 
negroes mentioned in the bill, as the property of his intestate; 
but declared that he had sold these negroes in pursuance of an 
order of Court; that Vincent Parsons became the purchaser 
fairly, as the highest bidder, on a credit of twelve months; that 
the negroes, being a mother and four children, were sold toge- 
ther on a principle of humanity; denied that there was any 
agreement entered into between him and Parsons for the pur- 
chase of the slaves befure the sale took place; and averred that 
about ten days afterwards he repurchased the whole of them 
back from Parsons. This defendant, in relation to the agree- 
ment of compromise charged in the bill, said merely that he 
was ignorant of the execution of the writings, and required that 
the plaintiffs might make strict proof thereof; and insisted that 
if the execution should be proved, the Court ought not to en- 
force the specific performance thereof; but inasmuch as the 
same was without any consideration, leave the plaintiffs to 
their remedy at Jaw. To the answers of the defendants Wil- 
liam Bailey and George Wilson, the plaintiffs replied general- 
ly, and thereupon proofs were taken. The Court of Anson 
passed an interlocutory order at March term 1827, directing an 
account of the hire of the negroes mentioned in the bill, from 
the death of Jenny Bailey; which account appeared to have 
been taken accordingly, but not to have been otherwise acted 
upon, and the cause was afterwards set down for hearing, and 
then transferred to the Supreme Court for hearing. 


Winston, for ihe plaintiffs. 
Badger, for the defendants. 
Gaston, Judge, after stating the case as above set forth, pro- 


ceeded:—The interlocutory order for an account having never 
been reheard, nor prayed to be rebeard, ought to be viewed as 
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a declaration that the plaintiffs are entitled to the account 
prayed for, and of course to the share of the negroes, in rela- 
tion to which the account was asked. But as this point 
[187] has not been pressed here in argument, ard as it is not 
improbable that the order may have been made merely 
to speed the final decision, we have examined into the merits 
of the case, upon the allegations and proofs. 
The execution of the articles and bond exhibited with the 
bill, is barely not admitted by the defendant Wilson. This 
vague manner of denial is always received by the Court un- 
favorably. A defendant is not at liberty thus to put in issue 
allegations which he may fully believe to be true, and thereby 
take the chances of the plaintiff's being unable to establish 
them by strict proof. He is bound to answer, not only as to 
his knowledge, but as to his information and belief. But the 
execution is fully proved by William Wood, who drew up the 
writings at the request of all the parties, and who saw them 
_exeeuted, and attested the execution as a subscribing witness. 
An allegation is faintly intimated in the answer of William 
Bailey, Senr., that the compromise testified by these writings, 
was made upon condition that the same should not be opera- 
tive, if opposition were made on the part of any of the next of 
kin to the probate of Thomas Bailey’s will. If such a defence 
were intended, it was incumbent on the party to bring it for- 
ward distinctly. It is inconsistent with that reverence for truth, 
which is required from those who answer upon oath, as well as 
with the rales of pleading, for a defendant to express himself 
obscurely in his answer, and leave to the Court the task of 
divining his meaning. Whenever this course is pursued, the 
Court adopts that construction of the language which is strongest 
against him. The defendant says that he acceded to the ar- 
rangement, under the belief and expectation that it would put 
an entire end to the controversy. What controversy does he 
refer to? The only one mentioned in the previous part of the 
answer is “a dispute betwéen the brothers,” in relation to the 
will. The answer further states that James Plunkett, one of 
the next of kin, caveated the will; that an issue was thereupon 
made up, and the will established at October term 1802, of 
Anson Court. The whole truth, in relation to this caveat, is 
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not set forth. An exhibit is produced, showing, that at the 
term aforesaid a caveat was entered by James Plunkett; 

an issue made up; the issue found against the caveator;. [188] 
a new trial of the issue awarded by the Court, and then 

a withdrawal of the caveat by the caveator. 

The Court does not eonsider this defence open to the defend- 
ant, if it could be proved, because it is not ¢aken in his answer. 
Proofs must be confined to the allegations of the parties. But 
it is unsustained by the proofs. The only testimony tending to 
establish it, is that of Catharine Bailey, who, in answer to an 
interrogatory whether she “understood that the bonds were to 
stand in full force, if no other heir came forward to break the 
will?” answers, that she heard them, the four brothers, say so. 
It would be a violent inference from this, that they had agreed 
that it should be utterly null, if any one set up an ineffectual 
opposition. But this witness does not represent herself as be- 
ing present at the agreement of compromise, or actually know- 
ing the full intent of the parties; nor does she state when she 
heard this declaration; but says further, that she also took a 
bond at the same time, for some of the moveable property of 
her father, (the testator;) that she has not, indeed, got the 
property, but that she put the bond into the hands of a legal 
gentleman, for the purpose of being enforced, and does not 
know whether any, or, if any, what steps have been taken upon 
it. Her acts seem to show that she did not regard her bond as 
avoided by Plunkett’s caveat. William Wood, however, who 
drew up both the writings, under the directions of the parties, 
has been examined upon this point by the defendants; and he 
states, that the agreement was, indeed, entered into, to prevent 
a controversy respecting their father’s will, but that he did not 
understand that the agreement should not be binding in case 
the probate should be opposed by others. It is probable that 
no opposition was apprehended, except from the dissatisfied 
brothers; and also very probable that the ineffectual opposition 
set up was withdrawn, because of the compromise between the 
brothers. 

It is objected, that the agreement of compromise was wholly 
voluntary, and that a Court of Equity will not enforce its 
specific execution. Where there is a fair doubt as to the 
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rights of parties, an agreement entered into without 
[189] fraud, for the compromise of those rights, is not a volun- 

tary agreement, and is a fit subject for the jurisdiction 
of a Court of Equity. We should, however, have great difli- 
culty in enforcing this agreement, merely as a compromise of 
doubtful rights, for the bill sets forth no reghés as claimed by 
the plaintiffs, in opposition to those derived under the will 
There is no averment of any matter which should render the 
validity of the will doubtful, but only of an intention on the 
part of the dissatisfied brothers to contest its probate. It seems 
to us, that in order to make out a case of a compromise of 
doubtful rights, it was necessary to state what were the alleged 
rights, in regard to which the doubts existed. But it is not ex- 
clusively on this ground that the claim of the plaintiffs rests. 
The agreement was confessedly entered into for the purpose of 
quieting disputes between the children of the same father, in 
relation to the disposition of his property; it is apparently 
equal; it is not denied to be fair; and was deliberately assented 
to as a proper and just family arrangement. Such arrange- 
ments are upheld by considerations affecting the interests of all _ 
the parties, often far more weighty than any considerations 
simply pecuniary. Stapilton v. Stapilton, 1 Atk.10. Cary v. 
Cary, 1 Ves.19. Pullen v. Ready, 2 Atk. 292. 

The defendant, William Bailey, sets up by way of defence, 
that he believed that John Bailey, knowing that the articles 
had been executed without consideration, had abandoned all 
expectation of benefit from them; and objects to him or his as- 
signees now enforcing them after such delay and acquiescence. 
No particular facts of acquiescence are stated; nor is there any 
averment that the parties to the arrangement had waived it, or 
agreed that it should be inoperative. Unless then an abandon- 
ment of the agreement is to be presumed according to the rules 
of the Court, this objection is unavailing. Under the circum- 
stances of the case we cannot infer such an abandonment. 
There was no time appointed for the execution of the agree- 
ment, but the most material parts of the agreement could not 
be executed until the death of the testator’s widow; and the 

bill was brought promptly after her death. No incon- 
[190] venience is shown to have been sustained by the defend- 
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ant, because of a bill not having been brought in the life- 
time of the widow to have the agreement established, and such 
parts of it as were then in a state to be performed, carried into 
execution. The plaintiffs complain of no wrong, and ask for 
no account before the death of the widow; and there is nothing 
shown from which we can infer that either they, or John 
Bailey, to whom they succeeded, anticipated any resistance to 
the claim until the moment when they sought the practical 
benefit of it. 

The defendant, Wilson, insists, that the negroes which came 
to his possession as administrator of James Bailey, and there- 
fore subject to the trust which the plaintiffs charge, are now 
his property, freed and discharged from the trust. The Court 
thinks this defence not sustained. It appears from the report 
of the commissioner in the Court below, that these negroes 
came to the possession of Wilson on the 17th of October 1825. 
He is expressly charged in the bill with notice of John Bailey’s 
claim, and in his answer does not deny, but impliedly admits 
it, and sets forth a fact which is prima facie evidence of it. He 
denies that he knew of the execution of the writings, and prays 
that strict proof may be required thereof, but states that he got 
the negroes from the possession of John Bailey. The trans- 
actions on which he relies as operating a transfer to him of the 
property in the slaves, took place some time between October 
1825, and the Fall term of 1826, of Anson Superior Court. If 
these were in truth what they purport to be, the trust would 
still attach to the negroes in his hands, because he had notice 
of the trust. But we have no difficulty in pronouncing them 
merely colorable. He denies that there was “any agreement 
entered into between him and Parsons for the purchase of the 
slaves before the sale;” but considering the general evasive 
character of the answer, and the circumstances of the case, we 
are constrained to believe that he attempts to shelter conscience 
behind the Zéterac sense of these words. He sets forth no reason 
for making the sale; shows no note taken from Parsons 
on Ais pretended purchase; avers no change of posses- [191] 
sion; and states neither the price or terms of his alleged 
repurchase. He has taken Parsons’s deposition, which is very 
unsatisfactory. This witness states that he bought the negroes 
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at a price exceeding their value by $45; and that Wilson did 
not apply to him to bid them off. This is the whole explana- 
tion given on the subject. Why he bid them off at $45 more 
than he thought they were worth; whether he purchased in 
truth for himself, and intending to hold them as his own; 
whether he gave any note, or took the possession; whether he 
resold them to Wilson, and if so, when and for what price? On 
all these very natural subjects of inquiry he is wholly silent. 
We believe that there was in truth no sale, no repurchase; that 
the whole was a trick executed, not perhaps by means of a 
direct agreement between the defendant and Parsons, but of a 
well understood arrangement effected through the medium of 
some third person. 

Upon the whole matter, the Court is of opinion, that the 
plaintiffs are entitled to a decree establishing the agreement 
evidenced by the articles and bond of 1802, as a fair family ar- 
rangement, which is proper for the execution of this Court, and 
which has never been abandoned; to an account of the negroes, 
the subject of that arrangement; and to an account of the 
profits of the said negroes, and of the share of the plaintiffs in 
the land, also the subject of that arrangement, since the 5th 
day of January 1826, when the defepdant, John Bailey, con- 
veyed his interest therein to the plaintiff, as appears from his 
deeds exhibited in the cause and duly proved. 

Per Curiam. Decree accordingly. 

NOTE.—There can be no doubt that the compromise of a doubtful right, fair- 
ly entered into with due deliberation, will be sustained in a court of equity: 
Williams vs. Alexander, 4 Ired. Eq. 207. The parties to the compromise must 
deal with each other upon an equal footing. Mere inadequacy of consideration 
will not defeat the compromise of a doubtful claim, when it is entered into fairly 
and with deliberation; but where the parties were not in equal ignorance of 
their rights, and were not dealing on equal terms, inadequacy of price may 
fairly be relied on as proof that one of them had been imposed on and defraud- 
ed. Hence, where a party to a suit, with all the knowledge on his part of the 
only doubtful matters in dispute, entered into an arrangement with the agent 
of the other party, by which the principal was to get not more than one-twen- 
tieth of his debt, and it was a part of the arrangement that it was to be kept 
secret from the principal’s counsel and friends, it was held not to be a compro- 
mise that a court of equity would support. Barnawell vs. Threadgill, 3 Jones’ 
Eq. 50. 

“hs to the manner of denial in an answer, see Radcliff vs. Alpress, 8 Ired. Eq. 
556; Thompson vs. Mills, 4 Ired. Eq. 890; which fully support what is said on 
that subject in this case. 
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CHARLES W. JACOCKS, Adm’r, &c. et al. o. JUDITH BOZEMAN, [192] 
Adm’r, &c. et al. 


Where a residuary bequest, consisting, in part, of slaves, was given by a testa- 
tor to his widew fer life, and after her death to others, and to pay a balance 
of debt, the executor was permitted by the widow to retain the slaves till out 
of their hires he had discharged it; é¢ was held, that the debt was a charge 
upon both the life estate, and the remainder, in the slaves, in proportion to 
the respective values of those estates; and that consequently the widow, or, 
as she had died after payment of the debt, her representative, was entitled to 
the sum which it had been agreed the remainder-men should pay, if they 
were liable to pay any pertion of the debt. 

Whether in such case, independent of any agreement, the rule of apportionment 
would be to require the life owner te keep down the interest, leaving the prin- 
cipal to be paid by the remainder-men, or to require the principal to be paid 
at once by each in proportion to the value of their respective estates. Qu? 

As between the legatee for life, and him in remainder, a residue of personalty 
other than slaves must be sold by the executor, and the proceeds invested so 
as to give the life-owner the interest, keeping the principal for the remain- 
der-man. 

But this rule dees not apply to a residue of slaves. They are not to be sold by 
the executor, but must be delivered én apecie to the legatee for life, who is en- 
titled to their profits during his time, after which, they and their increase go 
to him in remainder. 

The cases of Smith v. Borham, 2 Dev. Eq. Ca. 420, and Hrwin v. Kilpatrick, 8 
Hawks, 456, approved. 

In effect slaves given in a residue and unsold, stand as between the legatees for 
life, and in remainder, upon the footing of a specific gift. Where given in 
either way, the executor may sell for debts; the difference as to his duties and 
powers being, that in the latter case, he ought to apply to the respective leg- 
atees for contribution before a sale, and in the former he need not, because 
the gift is only of se many of the slaves as may remain in clear surplus. 


This case came before the Court upon an appeal from part of 
a decree pronounced in the Court of Equity for Bertie. 
From the transcript of the record, the following appear to 
have been the facts: John Rhodes died in 1826, having made 
his will, in which he appointed William 8. Rhodes executor, 
and gave his whole estate, subject to the payment of his debts, 
to his wife for life; and after her death, to the said William S., 
and other persons in certain proportions. The personalty con- 
sisted of crop, stock, provisions, farming utensils, and furniture, 
and seven negro men. The testator was indebted to a large 
Dev. & Bat. Eq., Vol. 1.—*13.] 
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amount than the value of the whole, excepting the slaves. The- 
executor proved the will, but died soon thereafter, without hav- 
ing made any progress.in the administration. At the request 
of the widow, P. O. Picot.administered with the will annexed,. 
and sold all the effects, except the negroes, and applied the pro- 
eeeds to the payment of debts; but a balance of $413 64 of the 
debts remained undischarged. The administrator retained the 
possession of the slaves, by the consent of Mrs. Rhodes, and 
hired them out until her death, which happened in April 1829, 
and out of those hires he paid, also by her.consent, that balance 
of the testator’s debts. 
The bill was brought by those entitled in remainder, 
[193] against Picot the administrator, and against the admin- 
istratrix of Mrs. Rhodes, and. prayed an.aecount of the 
estate; the division and delivery of the slaves; and payment of 
the profits sinee the death of the tenant for life. The plaintiffs 
insisted therein, that asthe negroes were not sold in the life- 
time of Mrs. Rhodes, but the debts were paid out of.the profits 
by her consent, the administrator could not then sell or retain 
for any part of the debts out of the profit arising since Mrs. 
Rhodes’ death. 
The answers admitted all the facts eharged im the bill, and 


submitted to the relief prayed; except that they insisted the 
plaintiffs-ought to. bear a fair proportion of the debts, which. 


the other parts of the estate were insufficient to satisfy. 
The parties. themselves-ascertained the values of the life-es- 


tate, and that in remainder, and agreed, that according to those- 


values, the relative proportion. of the debts to fall on the re- 
mainder, was-$325 04, with interest from the 20th day of March 
1632; and agreed further, that the remainder should pay the 
same, provided it were liable at all. The parties also agreed 
that the payments by the administrator were made by the con- 
sent of the widow, and that there was then in his hands more 
than $325 04, and the interest aforesaid, of. the profits of the 
slaves since her death. 

Upon the hearing, the Court was of opinion, that the plain- 


tiffs were not. bound to contribute to the balance of the testa-. 


tor’s debts; and decreed, amongst other things, that the whole 


sum found in the hands of the administrator should be paid.to- 
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the plaintiffs. From so much of the decree as concerns the 
said sum of $325 04, and the interest thereon, the defendants 
appealed. 


Iredell, for the defendants. 
Badger, for the plaintiffs. 


Rorriy, Chief Justice, having stated the case as above, pro- 
ceeded: Independent of any agreement, the case is the 
ordinary one of a bequest of slaves, as parts of a general [194] 
residue, to one for life, and then over; in which it be- 
comes necessary, after applying all the rest of the estate, to 
raise money from the slaves tu satisfy a part of the debts. The 
question is, in what proportion the different interests are to 
contribute, and how those proportions are to be raised? 

The general rule is, necessarily, that the executor must sell 
the residue, and pay the debts out of the proceeds. That sinks 
so much of the capital, and does equal justice to each class of 
the legatees. Only what remains after payment of debts is 
given away; and that surplus is invested so as to yield a profit, 
which is the legacy to the tenant for life; and the principal is 
secured to those entitled in remainder. 

But in Smith v. Borham, 2 Dev. Eq. Ca. 420, it was deter- 
mined, that in reference to the right of such legatees, as between 
themselves, slaves form an exception to that rule. The execu- 
tor is not obliged, nor generally permitted, to sell them. He 
is not, merely for the sake of the convenience, or interest, or 
security of the first or last takers. Slaves have always been 
considered “unperishable goods,” within the acts of 1715 and 
1723, and when forming a part of the estate of an intestate, are 
not sold, but divided specifically amongst the next of kin, un- 
less a sale be necessary to the payment of debts, or an equal 
division. They have been viewed in the same light, when they 
form a part of a general residue bequeathed; whether the be- 
quest was immediate, or for a particular time, to one and then 
to another. The legatee of the particular estate is not merely 
to have the interest upon the value, but is entitled to the pos- 
session of the slaves; and where the interest upon the value 
would be more than the profit from the possession—as it may 
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be, if the slaves be mostly females, having children—the first 
taker cannot require a sale, because the remainder-man is like- 
wise entitled to the slaves themselves in his turn. From an ear- 
ly period, the reduction in the value of the original stock, has 
in this State been compensated to the remainder-man by giv- 
ing him the increase. That is settled doctrine. Zrwin v. Kil- 
patrick, 3 Hawks, 456. Indeed, the principle was incorporated 

into our law by statute. The act of 1784, (J?ev. ch. 225,) 
[195] gave that part of the distributive share of a widow, which 

consists of slaves, for life only; and required her to give 
bond for the return, upon her death, of the slaves and their in- 
crease to the administrator of her husband. 

Yet there is no doubt that an executor may sell slaves thus 
bequeathed, for the payment of debts; and generally he ought 
to do so. Then each interest certainly bears a due share of the 
common burden. But if he does not sell, he cannot keep them 
and pay the debts out of the first profits. That would throw 
the whole burden on the first taker. Nor does it seem just, 
where—the gift not being specific—the subject yields large im- 
mediate profits, but is wearing out daily, to give all those 
profits to the tenant for life, and only require that person to 
keep down the interest on the debts, or ultimately, to pay the 
principal, with the remainderman, in proportion to the original 
values of their interests, estimated as of the time they vested. 
That might throw on the remainderman the larger part of the 
debts, although his legacy were the less valuable when it fell 
into possession. Hence, the rule in England seems to be, as to 
a leasehold given in a residue, that the tenant for life is not en- 
titled to the annual produce, but only to interest on the esti- 
mated value at the death of the testator; for the term is ex- 
piring while it is producing. earns v. Young, 9 Ves. 552. 
Families of slaves, however, differ from leaseholds in this re- 
spect, as before mentioned. Their value does not ordinarily 
diminish, but increases. The tenant for life is bound to pro- 
vide for, and preserve the issue; and therefore, is allowed to 
have possession, and consequently the whole profit during the 
life-estate. In effect then, slaves given in a residue and unsold, 
stand, as between the legatees, upon the footing of a specific 
gift. When given in either way, the executor may sell for 
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debts; the difference as to his duties and powers being, that in 
the latter case he ought to apply to the respective legatees for 
contribution before a sale; and in the former he need not, be- 
cause the gift is only of so many of the slaves as may 
remain in clear surplus. But ifthe executor do not sell, [196] 
that cannot affect the rights of the legatees as between 
themselves; nor render the executor liable, unless his neglect 
has produced loss to all or some of the legatees. Where no 
sale has been made, each legatee is entitled to the profits 
during his time, and must pay what would have been taken 
out of his share, by a sale, as nearly as it can be computed. 
That result would be reached by requiring the tenant for life 
to keep down the interest, or by charging each with the prin- 
cipal in proportion to the value of the particular and general 
estates. Which of those rules would be the proper one, it is 
unnecessary in this case to say, because the parties have 
adopted the latter for themselves by agreement, in case the re- 
maindermen are liable to contribute at all, and the case is 
therefore not open to inquiries which might be deemed by the 
Court material to the judicial determination of the question. 
As the profits during Mrs. Rhodes’ life belonged, in the 
opinion of the Court, entirely to her, no reason is perceived 
why the plaintiffs should get the negroes exempt altogether 
from charge. Although the executor did not sell, as he might 
have done, yet he never delivered over the slaves, but kept 
them, as executor, for the purpose of paying the debts. The 
executor is accountable to the administratrix of the tenant for 
life, for those profits, and must pay such part of them as is 
over and above her just proportion of the debts. No injury is 
done to the plaintiffs, by allowing him to reimburse himself 
out of their share, to the extent of their proportion of the debts. 
Possibly they might have been injured by the conduct of the 
executor, but if so, it does not appear. These slaves are all 
males. They might have died or become old and of little 
value. But that cannot be taken for granted. They might also 
have been young and growing, or the price may have become 
better. At any rate, the shortness of the period between the 
deaths of the testator and his widow, renders it probable that 
no material change of value took place, and that no actual 
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injury arose to these parties. The bill is framed on the idea of 

the risks the plaintiffs were made to run, and not on that 
(197] of loss. Because the executor did not sell during the 

life of the widow, they say he cannot do so now, nor 
keep any part of the subsequent profits: since by death the 
plaintiffs might have lost the subject altogether. That would 
be strange: fur even against creditors, the property is changed 
and becomes that of the executor by payment of debts to the 
value. If a negro had died, or a loss had occurred by other 
accidents, it might have been debated whether the executor 
had not made the property his own by not selling after a 
known necessity, so as to throw the loss on him. But this 
case presents no such question. There is no effort to impose 
on the remainder any other burden than that with which it was 
originally chargeable. The plaintiffs say it is discharged. But 
they show no reason for it, unless it be found in the consent of 
the widow, as stated in the case. 

That consent seems to avail nothing to that purpose, under 
the circumstances. If she had intended a gift of her profits, 
and that were clearly proved; or if she had agreed with the 
executor on behalf of the remaindermen to apply her profits to 
the debts, and had accepted the slaves without an account, and 
without taking an assignment of the securities; or even if there 
had been long delay and her life had exhausted the value of 
the property; there might have been some ground to insist on 
the exoneration of the plaintiffs. But what actually took place 
amounts to no more than simply not insisting on an immediate 
assent of the executors, and delivery of the slaves to her. She 
preferred that her share of the debts should be paid out of her 
profits, rather than have asale. To effect that, she allowed the 
executor to retain them until he had received enough to pay all 
the debts, and did pay them. But that, without other evidence 
of the intent, does not constitute a gift of her profits, beyond 
her share of the charge, to those who were to take after her. It 
is true, she might have been under a difficulty in getting the 
negroes without payment, by herself or the remaindermen, of 
the whole sum; becanse the executor was not bound to part 

from the property until he had been fully indemnified. 
[198] But she might expect the remaindermen to pay their 
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‘shares also without a sale; or she might intend to take 
an assignment of the debts or of the executor’s claim. She 
had not-accepted ‘the slaves, with such a renunciation of her 
rights. There has been no settlement, and no delivery of the 
slaves. The executor still retained them in that character, 
with full authority to make each share liable for its proper 
-original burden. There is therefore no ground of presumption, 
‘that the widow or executor regarded the remainder as dis- 
charged; much less that the former had agreed that her money 
‘should disehargeit, considering the debts as her own. 

The Court is therefore of opinion, that so much of the decree 
‘as is appealed from is erroneous, and must be-reversed with 
costs in this Court; and that it should be declared that the 
plaintiffs have no right to the sum of $325 04, with interest 
from the 20th March 1832, part of the moneys found to be in 
the hands of the defendant Picot; and that said defendant 
ought to retain the same for the-benefit of the other defendant, 
the administratrix of the legatee ‘for life. 

Per Corr. Decree reversed. 


NOTE.—Where there is an incumbrance upon an inheritance in real estate, 
the rule is that a tenant for life is bound only to keep down the interest. 1 
‘Cruise’s Dig. Tit. 3, ch. 1, sec. 27 and 28. It is manifest from the nature of 
the property, that im paying off a charge upon slaves, this rule would not be 


_just and equitable as-between the tenant for life and remainderman. In some 


cases it would be much too favorable to the former, while:in most it would ope- 
rate greatly im favor of the Jatter. ‘If the slaves were males in the prime of life, 
yielding large present profits, the tenant for ‘life would have greatly the advan- 
tage over the remainderman in being required only to keep down the interest of 
the charge; but if they were females with children, and of course yielding little 
or no profit, paying the interest only by the tenant for life would be vastly 
more than the burden on the remainderman. Another rule, then, must ‘be 
adopted which will be more equal in its operation, and that is to require each 
party to pay at once their respective portions of the principal of the debt charged 
upon the slaves. How to ascertain the respective portions thus to be paid is a 
difficult task, as it would require to be taken into the calculation not only age, 
health, &c., of the life tenant, but also the ages, health, sex, &c., of the slaves. 
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[199] JONATHAN WORTH et Uxor, et al. v. JOHN McADEN, et al. 


The probate of a will, and qualifying as executor thereto, is an acceptance of a 
trust of personalty, declared therein, and the executor cannot afterwards re- 
fuse to perform the trust. 

Whether an executor can, at the time of qualifying, by some solemn and authen- 
tic act renounce the office of trustee, for a trust of personalty declared in the 
will. Qu.? Jt seems, that he cannot. 

Whether the acceptance of the office of executor necessarily carries with it the 
acceptance of trusts in relation to realty, which the testator authorized and 
directed his executors to perform. Qu.? 

A joint trustee is to be charged with the funds belonging to his cestut que trusts, 
which ought to have come to his hands, or which did come to his hands, or 
which passed through them, or which have been wasted or misapplied by his 
co-trustee, by and with his concurrence. But mere passiveness in not with- 
drawing money out of the hands of his co-trustee, which had never been in 
his own, is not such a concurrence as to make him chargeable. 

Where a testetor devised lands to two of his sons, and the survivor of them, in 
trust to be sold, and by a subsequent clause appointed them executors, and 
provided that, in case both his said sons should die before a sale and convey- 
ance of the lands, another person should sell and convey and execute all the 
trusts of the will, and, by a codicil, appointed that other also executor, it was 
held, that neither the substitution in the will, nor the appointment as executor 
in the codicil, authorized the other person to interfere in the sale of the land 
during the life of the sons, or of either of them. 

One who is trustee for the children of another, as well as for his own, owes the 
same duty to each set of cestwi gue trusts; and cannot make any arrangement 
by which his own children are to be benefited in preference to those of the 
other. 

The sale of negroes belonging to an estate, without a previous order of Court, 
is irregular, and any losses occurring under such sale, are prima facie charge- 
able on all the executors who concurred in making it. But if the sales ought 
to have been made, the mere neglect to procure an order of Court, does not 
impose this liability. 

In taking an account against an executor who, without any actual fraud on his 
part, is chargeable because of the devastavit of his co-executor, no further ev- 
idence of credits for disbursements or advancements made by such co-execu- 

ster is to be required, than can reasonably be demanded of one who was not 
persenally cognizant of them, and cannot be supposed to possess regular 
vouchers therefor. 


Archibald Murphy, on the 8th of March 1816, duly made 
-ead published his last will and testament, and thereby, after 
making provision for his wife, devised all the rest and residue 
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of his lands, wherever situated, (including the remainder in a 
tract given to his wife for life,) unto his sons Alexander Mur- 
phy and Archibald D. Murphy, and to the survivor of them, in 
trust, to sell the same upon such credit as they, or the survivor 
of them, should deem best. After some special legacies, which 
it is unnecessary to state, he directed by his said will, that af- 
ter his wife’s share (previously declared to be an eighth) should 
be taken from the personal estate, and all costs and charges of 
administration, and expenses of surveying and identifying his 
western lands deducted, the residue of his personal estate, and 
all the moneys arising from the sales of his western lands, 

should be divided into seven equal parts; the children [200] 
of his son Alexander, to have one part; the children of 

his daughter Polly Harralson, one; those of his daughter Betsy 
McAden, one; those of his son Archibald D., one; those of his 
son, John G., one; those of his daughter Nancy Debou, one; 
and those of his daughter Lucy Daniel, one; that his sons, Ar- 
chibald D., Alexander, and John G., should respectively re- 
ceive the shares so given to their children respectively, as trus- 
tees for the said children; that John McAden, the defendant, 
Herudon Harralson and John Daniel, should receive and hold 
as trustees, the shares so given to their children respectively. 
The will contained a provision that before paying over such re- 
spective shares, his executors should take bonds, with good se- 
curity, from the fathers, for paying over to their children the 
shares to which they were entitled; which bonds should be filed 
with the Clerk of Caswell County Court, for the benefit of the 
children. The executors were also directed to hold the share 
of the children of Nancy Debonu, for their use. The testator 
further directed, that his respective grandchildren should re- 
ceive their parts as they came to the age of twenty-one years, 
or marry; and if any of them should die under twenty-one, 
without issue, his or her part should be equally divided be- 
tween his or her surviving brothers or sisters. After these di- 
rections, the will proceeded: “I appoint my sons, Alexander 
Morphy and Archibald D. Murphy, executors of this, my last 
will and testament; and do authorize and empower them, or 
the survivor of them, to execute deeds for all my lands, which 
J have directed them to sell; and if both of my executors should 
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‘die before such sale and conveyance be made, I authorize and 
empower John McAden and Herudon Harralson, or the survi- 
vor of them, to make such sale-and conveyance, and to execute 
all the trusts of my will, then remaining to be executed.” 

On the 20th of Octeber 1817, the testator added a codicil to 
this will, whereby, after reciting that his daughter Lucy Dan- 
iel had died, he annulled that part of his will, whereby John 
Daniel was authorised to receive the share of his property 

bequeathed to the children of the said Lucy, and ap- 
[201] pointed his sons, Alexander and Archibald D. Murphy, 

and his son-in-law, John McAden, the defendant, in his 
‘stead, in that behalf; and directed that they, or the survivor of 
them, should hold.the same as trustees for the aforesaid chil- 
‘dren, under the same ‘rules and regulations as the aforesaid 
devises are made in his said will. By the codicil, the testator 
‘also devised to his son John G., a tract-of Jand on Bradley’s 
Lick-Creék, 6f Stone’s River, in trust for his, the said John’s 
children, to‘ be valued by three commissioners to be appointed 
by the County Court; and the amount of the valuation to be 
‘deemed a part of their distributive share. The codicil con- 
«cluded, “Lastly, in addition to the executors named in my last 
will, I hereby nominate my said son-in-law, Dr. John MeAden, 
one of my executors, tu-co-operate with my sons, Alexander 
vand Archibald D., in executing the same.” 

Shortly after, the testator died, and -the aforesaid will and 
‘codicil were duly proved ‘by Alexander and Archibald D. 
Murphy, and John McAden, who qualified as executors there- 
to. The present bill was filed by Jonathan Worth and Matilda 
his wife, and Lucy Ann Daniel, an infant, sning by her next 
friend, against the said John McAden, and John M. Daniel, 
and James M. Daniel. Lucy Ann Daniel afterwards inter 
married with Harvey J. Baldwin, and he and his said wife 
were made parties complainants. The bill charged, that Lucy 
Daniel left five children; that is to say, the plaintiff, Matilda, 
who had, since the death of her mother, intermarried with the 
plaintiff, Jonathan Worth; the plaintiff Lucy Ann; the de 
fendants John M. Daniel and James M. Daniel, and Archibald 
A. Daniel who had died under the age of twenty-one years, 
without issue; that the executors took into their possession and 
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sold the personal property of their testator to the amount of 
$16,959 24, and sold lands to a very large amount; that Alex- 
ander and Archibald D. Murphy were both dead, and were in- 
solvent long before their deaths; and that the defendant, Dr. 
McAden, was the surviving executor and trustee; and that 
they had required from him an account, and the payment or 
securing of the payment of their portions of the share 

given by the will to the children of Lucy Daniel. The [202] 
bill set forth, that this account had been refused upon 

several pretences, which the plaintiffs alleged to be untrue and 
insufficient; that it was pretended, that he, the defendant Juhn 
McAden, received no money as the proceeds of his testator’s 
effects, except the share of his own children; whereas the plain- 
tiffs charged that he received a much larger amount, and 
particularly that he bought, himself, to a large amount, at the 
sales of his testator’s estate; that he received $800 from William 
Oliver, on account of a negro man, purchased at the sales 
afuresaid; and that Mrs. Jane Murphy, the widow, purchased 
to aconsiderable amount at the said sales; that she died in- 
debted on account of these purchases; that he administered on 
her estate; received assets abundantly sufticient to discharge 
the debt, and actually paid over the amount of the debt to his 
co-executor, Archibald D. Murphy; they also charged, that he 
exercised dominion over the whole estate, and was actively en- 
gaged in the sales thereof; that the said sales of the personal 
estate were made without an order of Court authorising the 
same, and therefore all and every of the executors joining 
therein were and was responsible for any loss, of whatever 
kind, thereby occasioned; that at the said sales, each of the 
executors, Archibald D. and Alexander Murphy, was allowed 
to purchase to a great amount, and gave no security; and that 
these suins had either been paid to him, or had been lost, be- 
cause of his neglect and misconduct; that of the sales of the 
real estate, $6,385 were for a tract, purchased by Archibald 
D. Murphy, from the defendant and his co-execntor, Alexander 
Marphy, for which no security was given; and that this sum 
had either been collected by him, or had been lost throngh his 
negligence. They also charged, that large sales had been 
made of the western lands, the proceeds of which had either 
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been collected by him, or lost through his negligence; and that 
considerable portions yet remained unsold, and that he refused 
to make sale thereof; and they insisted that the defendant was 
a trustee under the will, for the making sale of these 

[203] lands. They further charged, that Archibald D. Mur- 
phy became insolvent in the year 1820; that the de- 
fendant knew this fact, and the danger of permitting him to 
keep the funds of the testator in his hands; but not only made 
no effort to withdraw them out of his hands, or to secure them, 
but permitted him to go on and receive moneys upon them; 
and in 1827 paid over to him the debt due from Mrs. Jane 
Murphy’s estate; that if proper efforts had been made by him, 
the amount to which the children of Lucy Daniel were entitled 
might have been secured, notwithstanding such insolvency; for 
in the year 1827,.he received from the said Archibald, $2584, 
which he claimed unjustly to retain wholly as trustee for his 
own children. The bill further charged, that the land on 
Bradley’s Lick-Creek, given by the codicil to the children of 
John G. Murphy, had been valued pursuant to its directions, 
and insisted that the amount of that valuation should be added 
to the fund, out of which the plaintiffs were to take their parts. 
The plaintiffs prayed that the defendant might be directed to 
account for the administration of the assets of his testator, and 
for the performance of the trusts confided to him; to pay unto 
the plaintiffs, Worth and wife, and to secure to the plaintiff 
Lucy, what might be found due to them; and for general relief. 
All the defendants answered the bill. The defendants, John 
M. Daniel, and James M. Daniel, by their answers, admitted 
all the matters therein charged, and prayed not only that their 
interests might be protected, but that they might have a de- 
cree for what was due them. The defendant John McAden 
insisted that, under his appointment as executor, with Alex- 
ander and Archibald D. Murphy, he had no authority what- 
ever over the freehold estate of the testator, during their lives 
or that of Archibald, the survivor; and denied that he ever, in 
any manner, interfered therewith; admitted that he had been 
informed that several tracts of land had been sold in Tennessee, 
and that all the land in this State had been sold; declared that 
he was ignorant whether any lands in Tennessee remained un- 
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disposed of; and stated that, never intending to accept the 
trust delegated to him and Harralson on the death of the 

original executors, he had made no inquiries respecting [204] 
them. He denied that he ever undertook the office of 

trustee for Lucy Daniel’s children, to which he was appointed 
conjointly with the said Alexander and Archibald; or that he 
assuined or exercised dominion over the personal estate of his 
testator generally; or that he interfered in the administration 
thereof, except to the very limited extent which he afterwards 
set forth. The defendant knew that the confidence of the tes- 
tator was principally reposed in the two original executors, 
one of whom was the clerk of the County Court of Caswell, and 
the other, an eminent lawyer, conversant with matters of ac- 
count, and both of them men of great skill and experience in 
business; and understood that he had been added to the num- 
ber of executors at the solicitation of the testator’s wife, be- 
cause of his residing more immediately in the neighborhood. 
He denied that he joined in the inventory, but admitted that 
he joined in the first sale, which occurred almost immediately 
after the death of the testator on the 13th November 1817, and 
which amounted to the sum of $1189. He admitted that he 
was present at the two subsequent sales, but declared that he 
took no part therein, and that they were managed wholly by 
his co-executors, whom he knew to be capable, and believed to 
be honest; that at these sales he purchased some trifling articles 
to the amount of $5 25; that Alexander Murphy purchased to 
the amount of $3000, and Archibald D. Murphy to the amount 
of $4823; and that neither the said Alexander nor Archibald 
gave security for his purchases; declared that he did not know 
that such purchases were illegal, but having been advised that 
they were, insisted that the property so sold continued to be 
the property of the testator in the hands of his co-executors re- 
_ spectively; that he had no power to wrest it from them, and 
that he was not responsible therefor. The answer stated that 
he found himself charged in the account of sales with the pur- 
chase of aslave by the name of Milly, but declared that he 

did not buy the said slave thereat, but he bought her a [205] 
few days afterwards from Archibald D. Murphy, who 

had purchased her at one of the sales of the testator’s estate. 
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It also admitted that the defendant had not been able to find 
any order of Court for the sales, but declared that, at the time, 
he was not only ignorant whether an order had been made, 
but whether an order was necessary; and said that at all events 
asale was necessary, because otherwise a division among the 
grandchildren of the testator was impracticable. The answer 
further stated, that, after the last sale, he received from his eo- 
executors bonds and notes of the purchasers for collection, 
amounting to $290C or thereabouts; that they were placed in 
his hands simply for the convenience of collection, because he 
lived in the neighborhood of the obligors and his co-executors 
at a distance; that the amount of these, added to $100 in cash 
previously received by him, the trifling amount bought by him 
at the sales, and $521, at which price he obtained Milly by as- 
signment from Archibald D. Murphy, made up the aggregate 
sum of $3476 141, which, he averred, comprehended the whole 
of the personal assets of his testator, which came to his hands 
previously tothe death of Mrs. Murphy in 1827; on which 
aggregate he charged commissions at three per cent. in his 
settlement with Archibald D. Murphy. He claimed to have 
paid debts and legacies previously to Ist January 1519, and to 
have incurred charges, which, added to his commissions, 
amounted to $1153 45; which left a balance of assets of $2322 
693. The defendant charged that he accepted the appointment 
of trustee for his own children under the will; and that upon 
balancing his accounts concerning the estate with his co-exeeu- 
tors, and subtracting the sum which he was entitled to hold as 
such trustee, there was due from him to the estate of his testa- 

tor on the lst January 1819, but the sum of $521 924, 
[206] for the explanation whereof he referred to the settle- 

ment so made. The defendant, denying peremptorily 
that he ever claimed or exercised authority in selling the lands 
of his testator, said, that in the year 1827, having Jearned from 
Archibald D. Murphy, the surviving trustee, that sales had 
been made thereof to the amount of $16,200 40, to one-seventh 
part whereof his children, for whom he was trustee, were en- 
titled, viz: to $2,314 34, and there being a balance due from 
his intestate, Mrs. Murphy, to the estate of his testator, of 
$2900, or thereabouts, and a balance due from himself to the 
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estate, of $521 924, as-above stated, he, on the 12th May 1827,. 
came to a full setthement with his said co-executor and surviving: 
trustee, a copy whereof was annexed to the answer, whereby 
the said trustee and co-executor was credited for the sum of 
$2584 194, as so much paid the defendant on account of his 
children, and the defendant’s receipt given therefor; and this 
defendant was credited for the sum of $2900 as paid by him on 
account of Mrs. Murphy, and the same was receipted by the 
said trustee and ce-executor; but declared that in truth the re- 
spective payments. aforesaid were made simply by opposing or 
setting off the claims against each other; and all that was ac- 
tually paid was the balance of $345 804, found due upon the 
whole aceount, and which balance was then paid by him to his 
co-executor. The defendant denied that this settlement or pay- 
ment was made: with a design to. avoid responsibility, but be- 
eause his said co-executor had been.almost the sole manager of 
the estate, and was recognised by all interested as such; had 
made settlements or advancements, in full or in part, with or 
to nearly all the Tegatees; that during the life of the said 
Archibald, no discontent, to the defendant’s knowledge was ex- 
pressed or existed in relation to his management; that he was 
at that time not only tlie acting executor and sole trus- 

tee of the testator, but trustee for his own children, for [207] 
the children of Lucy. Daniel, and for the children of 

Nancy Debou; was executor of Alexander Murphy, and law- 
fully authorised agent of John G. Murphy and Herudon Har- 
ralson, the trustees of their respective children; and he sub- 
mitted whether, under these circumstances, the said settlement. 
with, and the payment of the said balance to, the said Archi- 
bald, were not correct and sanctioned by the rules of the Court.. 
The defendant also admitted the receipt from the said Archi- 
bald, since the said settlement, of two sums amounting to. 
_ $221 42, in behalf of his children, because of their share of the 
purchase money and rent of a tract afterwards sold; and denied. 
that he ever received any other of the assets, that were of his 
testator; that he ever received any money on account of Alex- 
ander Murphy’s purchases, or that the price thereof was lost. 
through his negligence or default. The defendant further- 
stated, that in 1821, Archibald D.. Murphy, from a state of une 
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exampled credit and high reputation for capacity in the man- 
agement and increase of his estate, suddenly became bankrupt; 
and Alexander Murphy became also insolvent, and died at the 
same time; that the defendant had not the power to take to 
himself, and was not under any obligation in consequence of 
these unfortunate results, to require to be surrendered to him 
the management of the testator’s estate; that having always de- 
clined to act as trustee fur the children of Lucy Daniel, he did 
not seek to get into his hands any part of their portion; but 
that he occasionally received small sums of money wherewith 
to buy clothes and a few other necessaries for the complainant, 
Lucy Ann, who lived in his family for many years, for which 
he never received any compensation. He charged that this in- 
solvency of the acting executor was perfectly known to the 
plaintiffs, and especially to the plaintiff Jonathan, who had 
read law in Mr. Murphy’s office, practised in the same courts 
with him, was one of his most intimate and confidential friends, 
became connected with him afterwards in certain mining spe- 
culations, and who, although he had been married to the plain- 
tiff Matilda for eight or ten years before Mr. Murphy’s death, 
never expressed any dissatisfaction at his conduct, or took any 

steps to get the property from his control. The defend- 
{208] ant averred that Archibald D. Murphy treated the chil- 

dren of Lucy Daniel with great personal kindness, and 
made divers expenditures for their education and maintenance, 
an account of which he had seen among the papers of the de- 
ceased; that in one of the books of Mr. Murphy there was a 
statement of the account between him as trustee and co-execu- 
tor of his testator and the plaintiff Jonathan, and therein there 
was an entry in his hand-writing as follows: “By settlement 
with Mr. Worth in full. He has this settlement, and the pay- 
ments since are credited thereon;” and the defendant charged 
that there had been a final settlement between the plaintiff 
Jonathan Worth, acting for himself, and the plaintiff Matilda, 
and the said Archibald D. Murphy. 

The plaintiffs replied to these answers, and proofs were taken 
by the parties, but it is unnecessary to state them, as the plead- 
ings present all the facts necessary to a proper understanding 
of the case. 
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Winston argued for the plaintiffs. 
Nash and W. A. Graham, for the defendants. 


Gaston, Judge, after having stated the pleadings as above, 
proceeded: The first question which presents itself for our con- 
sideration is, whether the defendant, Dr. McAden, notwith- 
standing his having forburne fo act as a trustee for Lucy Dan- 
iel’s children, had that office imposed upon him. 

If he had, it follows that an account must be taken between 
him and his cestuc gue trwsts, in relation to the administration 
of the subject-matter of that trust. It is not alleged that he 
ever executed a furmal renunciation or disclaimer of this trust 
—but it is insisted, that it could not be imposed without his 
assent, and that he has done no act declaring that assent, or 
warranting any inference of such assent. We are of opinion 
that his probate of the will as executor, was an accept- 
ance of this trust. An executor is he to whom the exe- [209] 
cution of a last will and testament of personal estate is, 
by the testator’s appointment, confided. How far the accept- 
ance of the office of executor may necessarily carry with it the 
acceptance of trusts in relation to real property, which the tes- 
tator has authorised and directed his executors to perform, it 
is not now necessary to determine. By this will, lands were 
devised to be sold, and a personal fund, consisting partly of the 
proceeds of these sales, and partly of the personal estate of the 
testator, was directed to be kept for the infant children of Lucy 
Daniel, by certain persons as trustees for those children, which 
same persons were by the will constifuted executors. Of these, 
the defendant was one. Nor is it necessary to decide whether 
he might not, at the time of proving the will, by some solemn 
and authentic act, have declined the office of trustee for the 
children, although the inclination of our minds is that this 
would not have been admissible. We think, that as the same 
persons who are charged with the office of executors, are also 
instructed by the will to act as trustees of a fund bequeathed 
by that will, this latter duty is imposed upon them as execu- 
tors; and the acceptance of the office of executor cannot be qual- 
ified by a refusal to perform any duty which the testator has 


annexed to it. Mucklow v. Fuller, Jacob, 198, (4 Con. Ch. 
[Dev. & Bat. Eq., Vol. 1.—*14.] 
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Rep. 93.) But if he could have been permitted thus to have 
declined, we hold that an unqualified engagement to execute 
the will, bound bim to execute it fully and in every particular, 
as he was direeted to execute it, to the extent of the powers 
which he derived under it. Where one who is sole executor 
of another, dies after making a will and appointing exceutors, 
those so appointed may accept the office ef executor to their 
immediate testator, and renounce the office of executor to Ais 
testator; but if they prove the will of their immediate testator 
generally, without such a renunciation, they become executors 
also of the first testator. 

The taking of the account between the defendant as surviv- 
ing trustee of Lucy Daniel’s children, and his cestue que trusts, 
under the unfortunate circumstances of this case, will be a task 

full of difficulties, and we cannot undertake by precise 
[210] instructions to anticipate and provide for all of these 

which may and probably will arise. Upon the account 
itself, many subjects may be presented with more distinctness 
and particularity than they are now seen, and our judgments 
can then be formed upon them with more accuracy than at 
present. Such directions only will be given, as we deem ne- 
cessary for fixing the attention of the commissioner and the 
parties, upon the general principles by whieh the account is to 
be regulated, and indicating the inquiries which it will be es- 
sential to make. 

The defendant, in the aecount, is to be charged with the funds 
belonging to his cestut que trusts, whieh ought to have come to 
his hands, or which did come to his hands, or which passed 
through them, or which had been wasted or misapplied by his 
ceo-trustees, or either of them, by and with his concurrence. 
Mere passiveness, in not withdrawing fands out of their hands, 
which never had been in his, is not such a concurrence as to 
render him chargeable. The Court collects from the settle- 
ment between the defendant and Archibald D. Murphy, a copy 
whereof is annexed to the answer, that previously to the date 
of that settlement (12th May 1827,) there had been no definite 
appropriation of the balance in the defendant’s hands of the 
assets of his testator, (thereby stated to be $2322 694,) nor of 
the debt due from the estate of Mrs. Murphy to the executors 
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of his testator (which is represented as $2930,) to the children 
of the defendant. At that time it is not to be questioned but 
that the situation of Mr. Murphy was desperate, and that the 
defendant knew that the payment of these sums to him must 
be attended with imminent danger to those interested in their 
preservation. He was the only responsible trustee for the chil- 
dren of Lucy Daniel, as well as sole trustee for his own chil- 
dren. We are of opinion that he owed the same duty of pro- 
tection to each set of his cestut gue trusts; that he should have 
held on to those funds for the benefit of all his cestua gue trusts; 
and that he had not then a right, by a mere arrangement with 
the insolvent trustee, to appropriate them solely to the 

use of his own children. If the defendant can, he may [211] 
exhibit evidence to show more fully the time and nature 

of this appropriation, but prima facie, he is to account with the 
children of Lucy Daniel for their rateable share in these funds. 

To ascertain the amount to which the children of Mrs. Dan- 
iel are entitled out of the personal estate of the testator, and 
what the defendant’s liability is by reason of his and his co- 
executor’s administration of that estate, an account of that ad- 
ministration becomes necessary. In taking that account, the 
defendant is not to be charged because of funds which never 
came to nor passed through his hands, and which have been 
lost by the devastavit of either of his co-executors, unless such 
devastavit was by and with his concurrence. The sale of the 
negroes belonging to the estate, without a previous order of 
Court, was irregular; and the losses sustained by reason of ne- 
groes bought and not paid for, are prima facie chargeable on 
all who concurred in making such sales. But if the sales ought 
to have been made, the mere neglect to procure an order of 
Court does not impose this liability. The commissioners will 
therefore inquire whether these sales were necessary; if not, 
wherefore they were made; and whether the defendant con- 
curred in making them. 

The Court is of opinion, that during the life of Archibald D. 
Murphy, the defendant had no authority to interfere with the 
sale of the lands of his testator. These lands are by the will 
devised ¢o Alexander and Archibald D. Murphy and to the 
survivor of them, expressly in trust to be sold. They are also 
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by the will appointed executors, and in the same clause in 
which they are so appointed, the testator authorises and em- 
powers them, or the survivor of them, to execute deeds for the 
Jands which may be so sold. But in the event that both should 
die before such sale and conveyance, then a power is conferred 
upon the defendant and Herudon Harralson, or the survivor of 
them, to make such sales and conveyances, and “to execute 
all the trusts of the will.” As this substitution is to take place 
only in the event that the trusts in regard to the sale and con- 
veyance of the lands should not have been fulfilled in the life- 

time of either of the original trustees, the Court under- 
(212] stands this substitution to extend to all those trusts only 

which relate to the subject-matter—the trusts declared 
in relation to the lands; and that the latter are not substituted 
as executors in lieu of the former. When, by the codicil, the 
testator appoints the defendant, in addition to his two sons, one 
of the executors to co-operate with them in executing his will, 
he thereby bestows on him no other authority than that which 
is attached to the office of executor, and does not make him a 
devisee with his two sons in trust, nor confer upon him any au- 
thority concurrently with them in the disposition of the lands. 

The Court is satisfied that whatever liabilities may attach to 
the defendant, because of the mismanagement of his co-execu- 
tors and co-trustees, and of his implicit confidence in them, no 
imputation of fraud rests upon him. In taking each of the 
accounts, therefore, the commissioner is to exact no further ev- 
idence of credits for disbursements or advancements made by 
either of his associates, than can reasonably be required of one, 
who was not personally cognizant of them, and cannot be sup- 
posed to possess regular vouchers therefor. 

An interesting question will probably arise between the plain- 
tiffs Jonathan Worth and wife, and the defendant, founded on 
the alleged settlement between Mr. Worth and the late Mr. 
Murphy, and the transactions consequent on it. That settle- 
ment, if in existence, must be exhibited, and the commissioner 
will not only report it, but all the transactions connected with 
it, to enable the Court to pronounce whether Mr. Worth has 
not, according to the rules of equity, made Mr. Murphy his 
personal debtor, and released the defendant from the claim 
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now sought to be enforced. The consideration of this question 
is distinctly reserved until the coming in of the report. 

The commissioner will also inquire and report, who are the 
persons entitled to the benefit of the bequest made to Lucy 
Daniel’s children, and which of them have attained to the age 
of twenty-one years; and also whether any lands of the testator 
remained undisposed of at the death of the late Archibald D. 
Murphy. If any so remained, it will then be our duty 
to inquire what relief, if any, it may be in our power to [213] 
give, in relation to the sale of these lands. 

The defendants John M. Daniel and James M. Daniel being 
parties to these proceedings, are consequently interested in the 
accounts that may be taken; but if any thing should be found 
due to the children of Lucy Daniel, they cannot have a decree 
for their part of it, in a case where they are merely defendants. 

Per Curiam. Direct an account. 


NOTE.—Upon the question of the responsibility of joint executors for the 
acts of each other, see Ochiltree vs. Wright, post 336, and the cases referred to 
im the note thereto. 

The general rule is, that one defendant cannot have a decree against his co- 
fendant; but there is an established exception. Thus, where a case is made out 
between defendants, by evidence arising upon the pleadings and proofs between 
the plaintiff and defendants, it has been held that ‘‘the defendant chargeable 
has a right to insist that he shall not be liable to be made a defendant in ano- 
ther suit for the same matter that may be then decided between him and his co- 
defendant; and the co-defendant may insist, that he shall not be obliged to insti- 
tute another suit for a matter that may be then adjusted between the defend- 
ants.” Tyson vs. Tyson, 2 Ired. Eq. 187; Tyson vs. Harrington, 6 Ired. Eq. 329. 





NATHANIEL HARRISON v. LAWRENCE BATTLE, Adm’r of FRANCES 
COOPER, and JOSEPH ARRINGTON, Adm’r of JOHN D. COOPER. 


Where a slave was conveyed by deed to a trustee in trust for a married woman 
for life, with the power of appointing to whom the remainder in the slave 
should belong after her death, and she died without making or attempting to 
make any appointment, t¢ was held, that neither the husband’s representative, 
he having died before his wife, nor the representative of the wife, could claim 
the slave; but that the trust in the remainder of the slave, resulted to the do- 
nor or his representatives. 

The plaintiff in a bill of interpleader, is entitled to his costs ont of the fund, 
when the bill is filed properly; otherwise not. 
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A mere power to appoint, given to a cestui gue trust, is not an estate in the trust. 

The construction of limitations of trust estates will be the same as that of legal 
estates, unless a plain intent to the contrary appears. 

But a conveyance of personalty to a trustee, in trust for another for life, does 
not convey the whole estate to the cestui que trust, because it is plain that the 
parties did not so mean. 


Edward Cooper, by deed conveyed a certain slave and her 
increase to Nathaniel Harrison, in trust, for the use and benefit 
of Frances Cooper, (who was the wife of John D. Cooper,) 
during her natural life; and at her death, the said Harrison was 
to convey the said slave, with her increase, to any person or 
persons that the said Frances might direct. Frances Cuoper, 
after surviving her said husband, died without making any ap- 
pointment under the power given in the deed of trust. After 
her death, Lawrence Battle, her administrator, set up a claim 
to the slave, as did also Joseph Arrington, the administrator of 
John D. Cooper, (the husband,) whereupon the trustee filed 
this bill of interpleader against them both, calling upon them 


to litigate, and establish any right that either of them might 
have in the said slave and her increase. 
[214] No counsel appeared for the plaintiff. 


Badger, for the defendant Battle. 


Devereuz, for the other defendant. 


Dantz1, Judge, after stating the case, proeeeded:—The Conrt 
is of the opinion, that neither of the defendants have any interest 
in the trust fand mentioned in the deed; but that on the death of 
Frances Cooper, (who only had a life interest in the trust,) with- 
out executing or attempting to execute the power of appoint- 
ment, the remainder of the trust resulted to the donor, Edward 
Cooper, or his personal representatives. When a particular es- 
tate is limited in a will by way of trust, followed by a declara- 
tion that the particular legatee may dispose of the fund, he will 
not take a beneficial interest in the capital. He will havea 
mere power to dispose of it, and no more; because when a 
limited interest is expressly given, its enlargement by implica- 
tion will not be permitted. If then, by will, the interest of one 
thousand pounds be given to A. for life, with a declaration that 
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he may dispose of the principal at his death, the prior limita- 

tion will not merge in the general power of disposition; so that 

A. will take a vested interest for life, with a power to appoint 

the capital. 1 Roper on Legacies, 430. In Nannock v. Hor- 

ton, 7 Ves. 892, 394, 398, Mr. Norman bequeathed to trustees 

eight thousand pounds, three per cent. consols, to pay the divi- 

dends to his son Robert for life; and after his death, to pay and 

transfer six thousand pounds, part of the capital, to such per- 

sons as Robert should appoint by deed er will. The testator, 

by codicil, directed that Rubert should be paid the dividends 
for life, of six thousand pounds, part ef the eight thousand 
pounds, three per cent. consols, and at his death he should be 
allowed to dispose of four thousand pounds, part of the six 
thousand pounds, three per cent. consols, instead of the whole 
of the lattersum. The question was, whether ander the will 
and codicil of the father, Robert took a vested absolute interest 
in the four thousand pounds stock, or merely an estate for life, 
with a power of appointing the capital. Lord Expon deter- 
mined that under the will and codicil, Robert was en- 

titled for life only, with a power to appoint the four [215] 
thousand pounds stocks. The simple power which Fran- 

ces Cooper had, was no estate in the trust. A power unexe- 
cuted, is not.assets to pay debts. 7 Ves. 499. If an appointment 
be made, the Court will arrest the fund tm transttu for the bene- 
fit of the creditors. Harrington v. Hart, 1 Cox, 131. So the 
Court will supply the defective execution of a power in some 
cases, as when it was made to a purchaser for creditors, or for 
a wife and children; bat the non-execution of a power cannot 
besupplied. Holmes v. Coghill, 7 Ves. 499. Brown v. Higgs, 
8 Ves. 570. Shannon v. Brodstreet, 1 Scho. & L. 63. In limi- 
tations of trusts, either of real or personal estate, the construc- 
tion ought to be made according to the construction of limita- 
tions of a legal estate, unless there is a plain intent to the con- 
trary. In Garth v. Baldwin, 2 Ves. Sen. 646, 655, Lord 
Harpwicxe said, “the principle I ge upon, is what I went upon 
in Bagshaw v. Spencer, 1 Ves. Sen. 142. It is this principle, 
and not departed from before or since, that in limitations of a 
trust either of personal or real estate, to be determined in this 
Court, the construction ought to be made according to the con- 








EQUITY CASES. 
State v. Bank of Newbern. 








struction of limitations of a legal estate, with this distinction, 
unless the intent of the testator or author of the trust plainly 
appears te the contrary; but if the intent dves net plainly ap- 
pear to contradict and overrule the legal construction of the 
limitation, it never was laid down that the legal construction 
should be everruled by any thing but the plain intent.” See 
also 2 Thomas’s Coke, 699. Whether trust estates arise under 
a will or deed, the same rule applies as to the construction of 
the limitation of the trust estate. Diz v. Lambert, 4 Ves. 725. 
But a conveyanee to a trustee in trust for another for life, does 
not carry the whole estate to the eestus que trust; because the 
intent is plain, that the parties did not so mean. On failure of 
appointment under a power to the eestus que trust, the trust, 
after the determination of the life estate in it, results to the 
donor. The bill must be dismissed, but withowt costs on either 
side. If a bill of interpleader is properly filed, the plain- 
[216] tiff is entitled to costs out of the fund; Campbell v. Sola 
mans, 1 Sim. & Stu. 462; but we cannot allow it in this 
case. 
Prr Curum. Bill. dismissed. 


NOTE.—lIn accordance with the principle stated in this case it was held im 
Freeman v. Okey, (decided at the Dec. Term, 1857, and not yet reported,) that 
if a testator give slaves to his wife for life with a power to dispose of them, and 
she died without having exercised the power, the remainder in the slaves was 
undisposed of and would pass by a bequest of the residue, if there were a resi- 
duary clause, or would result to the next of kin, if not disposed of by the will. 
See also Newland v. Newland, 1 Jones’ Rep. 463. 

Trust estates are not only eonstrued like legal estates in:the limitations of 
them, but are subject to the same rules as legal estates in the acquisition and 
alienation of them and the succession to them. Atkins v. Kron, 5 Ired. Eq.. 
207. The case of executory trusts forms an exception upon peculiar principles, 
as to which see Saunders v. Edwards, 2 Jones’ Eq. 134. 





THE ATTORNEY GENERAL v. The President and Directors of THE BANK 
OF NEWBERN. 


By a clause in the charter of the Newbern Bank (Act of 1814, Rev. c. 870, sec. 
11,) it is enacted ‘that a tax of one per cent. per annum shall be levied on 
all stock holden in said bank, except on the stock holden by the State, 
which shall be paid to the treasurer of the State, by the president or cashier 
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of said bank, on or before the first day of Oetober, in each and every year.’”” 
For eighteen years after the passage of this act, the officers of the bank paid 
the tax specified, but charged it against the whole corporation, instead of 
the private stockholders, whereby the stock holden by the State was made to 
pay 4 part of said tex; whereupon an information was filed against the bank 
to reeover the amount of the taxes which had thus been borne by the State 
stock, and te have the same deducted out of, or charged upon the stock of 
private holders; when it was held by the court, Daniet, Judge, dissenting, 
that by a proper construction of the above recited clause, taken in connection 
with other parts of the charter, the tax was not payable out of the profits, 
as such, declared to each individual; that it was not payable out of the other 
separate estate of the holder; that it was not payable out of the separate 
capital of each stockholder, because that could not be reached by the col~ 
Tecting officers, and because, if reached through the corporation, it would 
render the shares of unequal value, diminish the capital, and be a fraud on 
purchasers; that it was payable at all events every year; and that therefore, 
fer all these reasons, it was payable out ef the common funds in the hands 
of the officers, as such, whether those funds consisted of capital or profit. 
And it was further held, by the whole court, that as the stock in the bank 
was transferable, and daily changing owners, a court of equity would not 
eharge the present stockhoMers, they not being, in many cases, the persons 
who had been profited by the alleged erroneous mode of payment. 

Per Danigt, Judge. The meaning of the legislature in the above recited 
clause was, that the stock of each individual stockholder should be annually 
charged with a tax of one per cent. And in making up the accounts for a 
dividend of profits, the State should have first received the dividends on 
her stock, out of the whole amount ef net profits, exelusive of the tax, and 
then the tax should have been taken from the remaining profits, before its 
division among the private stockholders. 

Per Rurrix, C. J. An act which levies money from the citizen should not re- 
ceive a strained construction against him. If there be a fair doubt, he should 
have the advantage of it. 

Per Rurrin, C.J. The natural construction of a charter creating a corporation 
is, that all the privileges conferred, all the duties declared, and all the bur- 
dens imposed, relate to it as a whole, and not to the individuals composing 
it. And although the contrary may be enacted, it ought to be clearly done, 
before the corporators, as natura} persons, can: be affected. 

The default of her officers, and even of the legislature itself, will not bar the 
State of aclear right. But their acts under a law, which, it is contended, 
has given the State a right, commencing with the time of its passage, and 
eontinued for many years thereafter, afford strong proof of the sense in which 
the law was understood by those who passed it. 


This was an information filed by the Attorney General, in 
the Court of Equity for Wake County, on behalf of the State, 
against the President and Directors of the Bank of New- 
bern, to recover from the individual stockholders of [217] 
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the said bank, a certain amount of taxes, which it was al- 
leged were due from the said stockholders to the State. The 
information charged, that by the 11th section of the act of 1814, 
(fev. ch. 870,) entitled “An act to continue in force certain 
acts concerning the banks of Cape Fear and Newbern, and for 
other purposes concerning the said banks,” it was provided, 
“that a tax of one per cent. per annum should be levied on all 
stock holden in each of the banks of Cape Fear and Newhern, 
except on the stock holden by this State, which shall be paid 
to the treasurer of this State, by the presidents or cashiers of 
said banks, on or before the first day of October, in each and 
every year.” This tax, the information stated, had been duly 
paid by the proper officers of the bank to the public treasurer, 
from the year 1816 to the filing of the information; but in the 
accounts, kept by the officers of the bank with the State, it was 
charged, not against the individual stockholders, in respect of 
their stock, but against the whole corporation, in which the 
State was a stockholder te a large amount; whereby, in the 
dividends of profits, the State, in respect of its stock, was made 
to bear its propertion of the tax. The information contended 
that this construction was erroneous, and sought to correct the 
accounts made out according te it, by requiring the president 
and directors of the bank te pay to the State the whole amount 
of the loss, which had been charged to the shares of the State 
in the bank, and charge the payment so made te the stock of 
the individual stockholders, in equal proportions to each share; 
or by requiring them to credit the State by the amount of the 
error so made against it, and apportion the amount among the 
other stock; and charging it to be retained out of the next divi- 
dend. To this information the defendants filed a demurrer, 
which his Honor Judge Donnett, at Wake, on the Fall Cir 
cuit of 1834, pro forma, overruled, and ordered the defendants 
to answer; from which judgment they appealed. 


Devereux and Badger, for the defendants. 
W. H. Haywood, for the information. 


[218] The Judges not agreeing upon all the points involved 
in the cause, delivered separate opinions, as tellows:— 
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Rorrin, Chief Justice.—The tax imposed on stock in the 
Bank of Newbern has been paid, from the year 1816 to the 
present time, out of the corporate funds. The information seeks 
to keep the sums paid to the State; and, alleging that the tax 
was payable exclusively ont of the separate interest of the pri- 
vate stockholders, seeks tu currect the supposed error, by 
charging to them, in the division of the capital, and giving 
credit to the State for, the proportion of those sums raised out 
of her stock. 

The tax is due under a provision of the new charter of 1814, 
(Rev. ch. 870); by the 11th section of which it is enacted, “that 
a tax of one per cent. per anpum shall be levied on all stock 
holden in the bank, except the stock holden by the State; which 
shall be paid to the treasurer by the president or cashier of 
said bank, on the Ist day of October, in each and every year.” 
It may here be mentioned, that the printed statute book is in- 
accurate in substituting the word “stockholders” for the two 
words “stock holden,” which appear in the original roll. 

The doubt is, whether, on the wording of the charter, the tax 
is payable by the corporation, out of the common fand—the 
number of private shares being the measure of the tax; or whe- 
ther it is payable out of those private shares only, so as to make 
each stockholder severally contribute annually to the public 
treasury one dollar for each share. 

I own that the language of the statute is not so clear to the 
contrary, that I could confidently say, were the construction 
now to be placed on it for the first time, that the one contend- 
ed for on behalf of the State was not according to the intention 
of the legislature. It is possible that such was the meaning. 
But I do not think that a strained construction is allowable of 
an act which levies money from the citizen. The amount of 
the levy, the subject of it, and the method of raising it, ought 
to be so plainly pointed out as to avoid all danger of 
oppression by an erroneous interpretation; and where [219] 
there is a fair doubt, the citizen should have the advan- 
tage of it. 

Here the difficulty arises from the silence of the act as to the: 
fund out of which the tax shall be paid. The natural construc- 
tion of a charter, creating a corporation, a new artificial being, 
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is, that all the privileges conferred, all the duties declared, and 
all the burdens imposed, relate to that being as a whole, and 
not to the individuals composing it. The contrary may be 
enacteil, it is true; but it ought to be clearly enacted, before the 
corporators, as natural persons, can be affected. Here it is in- 
sisted that, as the tax is to be “levied on” the private stock, it 
is necessarily to be “raised on or out of” that stock. The ar- 
gument is so plausible as at the first view to have much weight; 
and would be satisfactory were it not for other provisions in 
that section and others of the charter. The payment into the 
treasury is to be made by the president or cashier in their offi- 
cial characters. Those terms of description are naturally to be 
referred to the official character, and not to the persons in their 
natural capacity, who happened to hold those: places. But 
what renders the meaning clear is, that there is no clause of 
distress on any property of the several stockholders, nor any 
means provided of raising the tax except from funds that would 
be under the control of those persons as officers, and not other- 
wise. What fund belonging to the stockholders, as the sepa- 
rate property of each, is within the reach of the cashier and 
president? The profits annually declared and passed to the 
credit of the stockholder, and those only. Tie stock itself and 
all the surplus undivided, is a common joint-stock under the 
exclusive direction and power of the board of directors; and the 
interest of each stockholder in that fund is ideal and intangible 
—not accessible to the officers or to any fiscal agent of the 
State, except through the intervention of the corporation itself. 
When a dividend of profit is declared, that becomes separate 
property, and might be appropriated, under the authority of 
law, to the satisfaction of any demand npon the owner. If the 
charter had said, the tax of one per cent. on each share should 
be paid out of the profit on each share declared to the stock- 

holder, it would have been clear; and the fund thus ren- 
[220] - dered liable would have been a proper one and within 

the reach of the officers charged to collect and account 
for it. It is possible, but hardly probable, that the legislature, 
without closely considering the subject, might have expected a 
continued and certain profit, and its periodical division; and, 
therefore, have intended that the tax should attach to it, as soon 
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as it was declared. But the consequence of that construction 
would be, that unless there was a profit there would be no tax; 
for it could not be raised, unless the fund existed, out of which 
it was, according to the meaning of the act, to be satisfied. 
Perhaps that might have been the proper interpretation at first 
of this ambiguous statute; for it seems to be consonant to natu- 
ral justice. But the contrary has been practically insisted on 
by the State, and is now insisted on in argument. The tax has 
been paid every year, whether profit were made or not: indeed 
it has beer paid, when so far from making profit, a large part 
of the capital had been sunk, as we know from the statements 
of the fiscal officers of the State, and the proceedings of the le- 
gislature. Besides, the words of this section of the act are, 
that the tax “shall be paid in each and every year;” which 
seems to overrule the implied meaning, that it is payable out 
of the profits alone, and to require positively that the sum due 
for the tax, according to the measure prescribed in the act, 
shall be paid at all events. 

If that be admitted, then the question arises, how is it to be 
paid when there is no profit? I do not state the question in 
that shape fur the purpose of determining how the money is to 
be raised in the two cases, when there are profits, and when 
there are none, as if it was to be raised differently in the one 
or the other; but as the criterion of the proper construction, as 
to the proper fund for raising it in every case. It has already 
been shown, that it is payable whether there be profits or not; 
and therefore the construction must be, that it is not payable 
out of the profits as profits, and does not attach to them. If not 
attached to them, after they are declared, nor to any other pro- 
perty of the individual stockholder, it seems to follow, as a ne- 
cessary consequence, that the tax is to be paid out of the cor- 
porate property, whether capital or profit, while it is a 
joint fund; for to that fund alone can the president and [221] 
cashier have access. They are to pay the tax; whence | 
is it to arise? It has been shown, that it is not out of the sep- 
arate property assigned to each shareholder. It is impossible 
that it can be out of the capital share itself; because that is not 
tangible by those persons, either in their official or natural ca- 
pacities. It must then be out of the funds in their hands, and 
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as they are in their hands; that is, the corporate property. With 
respect to that fund, it is immaterial whether it consists of prin- 
cipal and profit, or of principal alone; for the whole effects of 
the corporation must answer all burdens on the corporation. 
When there are two funds out of which the tax might have 
been raised, or may be supposed to have been intended by the 
legislature to be raised, and it is doubtful, upon the words, 
which is meant, it seems to be a just rule of construction, when 
the act commands particular official persons to pay the tax, 
that the fund within the power of those officers is the proper 
fund—is the one meant; and the one not within their power as 
officers, was not meant. But it is said, those officers are spo- 
ken of as representing the corporation, and that in fact, the 
corporation itself is responsible for the tax and for the payment 
out of the proper fund. That may be admitted. It may be 
true, that if the officers made default in paying the tax, the 
bank would have to make it up. But it would recur, out of 
what fund? Plainly, out of that which was chargeable from 
the first with it. Then, what remedy would there be against 
the corporation? When a corporation, as such, is liable for 
money, it must answer out of the corporate funds, and the pro- 
cess is to distrain or sell the common property, which in this 
case would result precisely in accordance with what has been 
done. Doubtless also, a mandamus would lie to compel the 
corporation in a general meeting of the stockholders, and through 
their ordinary organs, the board of direetors, to make such or- 
ders upon their officers, as would set apart a sufficient sum out 
of the proper fund, to satisfy the demand of the State, whether 
it be for the tax, or her share of the profits; and that sum thus 
set apart could be reached without further process against the 

corporation directly. But the question would still be 
[222] the same, which is the proper fund? Proceeding against 

the corporation to compel its creation, or its being set 
apart, would not change the source from which it is to spring. 
Such a proceeding would be only to enforce the corporators not 
to withdraw from the officers the means they were expected to 
have, and would have, of answering the tax; and not to make 
the tax payable out of a fund which never was accessible to 
those persons, in their designated official characters. But fur- 
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ther, the argument for the State would necessarily lead to this; 
that the shares of stock would be unequal. For if it be true, 
that by mandamus or by proceedings in equity, the corporators 
may be compelled to order their officers to pay the tax out of 
the separate shares of the stockholders, then, when there is no 
profit declared, and none in fact, the payments must be out of 
the capital of the share itself. This is se obviously inconveni- 
ent and impolitic, and so clearly against the general scope of 
the charter, as to condemn the eonstruction. The shares are 
made one hundred dollars each; and the profits are to be equal- 
ly divided. The diminution of some of the shares would dis- 
eredit the bank, and render the security of note-holders and 
other creditors precarious, or throw the burden of them on the 
State; and would make it almost impracticable to keep the ac- 
counts with simplicity and correctness, amongst such a number 
of unequal proprietors. Besides, the stock itself is made trans- 
ferable, and passes m the course of business, almost like mo- 
ney; and as it could not be seen from the certificate how far the 
capital had been reduced, all assignments would be at an end, 
er purchasers exposed to great frauds. It is no answer to say, 
that purchasers must take ewm onere. That is true with respect 
to liabilities of the corporation. But it is not trne within the 
eontemplation of the eharter, in respect to the liability of each 
corporator. The bank itself and the State cannot, against the 
express terms of the certificate, say that the share of stock is 
not one hundred dollars, as between the shareholders them- 
selves. They cannot say that the former proprietor has with- 
drawn a part of his capital; but that notwithstanding, 

the bank was compelled by law to certify to him falsely [223] 
that his payment had been full, and yet remained full. 

The legislature could not intend to authorise a frand so palpa- 
ble and base. 

I conclude, therefore, from a consideration of the whole act, 
—as the tax is not payable out of the profits, as such, declared 
to each individual; as it is not payable out of the other separate 
estate of the holder; as it is not payable out of the separate cap- 
ital of each stockholder, because that cannot be reached by the 
collecting officers, and because, if reached through the corpo- 
rators, it would render the shares of unequal value, diminish. 
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the capital, and be @ fraud on purchasers; as it is payable at 
all events every year:—that, for all these reasons, it is payable 
out of the common funds in the hands of the officers as such, 
whether those funds consist of capital or of profit. There is no 
other plausible or admissible construetion but the one, that the 
divided profits is the proper fund, and that the legislature 
deemed them certain, and therefore considered that each stock- 
holder would permanently have a separate property, from 
which one dollar on his share could be raised annually. Such 
an expectation on the part of the General Assembly cannot be 
supposed, without imputing the grosses ignorance to that body; 
for all know that banking is not only a hazardous business, but 
that in this State, Jarge portions of the capitals have actually 
been lost. But if the supposition were true, it would only prove 
by inference that the construction of the act is, that the tax is 
payable out of such profits, which is rebutted by the express 
provision for a payment every year at all events. Besides, the 
information does not proceed at all upon the idea that profits 
have been annually declared out of which the tax might have 
been paid, and seek to recover out of them; but it seeks to have 
a larger share of the capital than the other stockholders in the 
division now making, upon the notion that the tax has been 
paid, and was, if necessary, payable out of the capital, and that a 
portion of her capital, as composing a part of the joint-stock, 
has been improperly thus applied. The incorrectness of that 
view has already been shown. 
Besides the reasons for our opinion drawn from the 
[224] provisions of the act itself, a most forcible one arises out 
of the contemporaneous construction put on the act by 
the stockholders, the fiscal agents of the State, and the legisla- 
ture. The State is the largest share-holder in the bank, repre- 
sented in general meeting, and entitled through her officers to 
quarterly statements of the affairs of the corporation, and to in- 
spect all general accounts on the books. The mode of pay- 
ment, therefore, must have been known. The default of her 
officers, and of the legislature itself, would not bar the State of 
a clear right; but such default is not to be presumed. Their 
acts contemporaneously, and continued consistently through a 
period of eighteen years, are such strong proof of the sense in 
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which the act was understood by those who passed it, as to 
make their construction almost authoritative, as if the words 
admitted of no other. 

Having arrived at this conclusion, as to the meaning of the 
charter, it is unnecessary to consider what relief could be had, 
were the act to be otherwise interpreted against the present 
proprietors, in respect of the taxes of former years, and of by- 
gone profits received by former proprietors. It would be diffi- 
cult to strike out of the case one spark of equity against the 
present holders, under that aspect of the case. But I do not 
think it necessary to go into that question, especially as the in- 
formation is filed against the corporation, and not against the 
individual corporators. The decree must be reversed, and the 
demurrer sustained. 


Gaston, Judge, concurred with the Chief Justice. 


Dantzt, Judge.—By the 11th section of the act of 1814, ex- 
tending the charters of the banks of Newbern and Cape Fear, 
it is enacted that a tax of one per centum per annum shall be 
levied on all stock holden in each of the said banks, except on 
the stock holden by the State; which shall be paid to the trea- 
surer of the State, by the presidents or cashiers of said banks, 
on or before the first day of October in each and every year. 
The meaning of the legislature was, that the stock of each indi- 
vidual stockholder should be annually charged with a tax of 
one per cent. In making up the accounts of the bank 
for the purpose of declaring dividends of profits among [225] 
all the stock, the directors took the tax, which was due 
only from individual stockholders, out of the aggregate amount 
of net profits which the bank had made, and then divided the 
remaining mass equally among all who held stock, as well the 
State as individuals. By this method of taking the accounts 
- and dividing profits, the State, on a share of her stock, received 
exactly the same amount of dividends as an individual stock- 
holder received on a share of his stock. Whereas, if the inten- 
tion of the legislature had been regarded, the amount of divi- 
dend on a share of stock held by an individual, would have 
been minus the amount of dividend on a share of State’s stock 
to the difference of the tax which should have been taken out 

[Dev. & Bat. Eq., Vol. 1.—*15.] 
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of the individual’s dividend. At dividend day, the accounts 
should have shown the net aggregate amount of the profits of 
the bank, exclusive of the individual stockholders’ taxes;—then 
the stock of the State should have had declared and set apart 
to it, its dividend out of the aggregate mass. The remainder 
of the mass should then have had subtracted the tax on the stock 
due from all the individual stockholders; then the balance of that 
remaindersbould have been equally divided among theshares of 
stock of individual holders. I will simplify it, by supposing 
that A. and B. enter into a copartnership, each putting in a 
capital stock of one hundred dollars, the profits to be divided 
every year. The stock of A. is subject to a tax of one per cent. 
per annum; at the end of the year, they have made net profits 
twenty dollars. The division of the aggregate profits would 
give JZ. ten dollars and A. ten dollars, out of which .A. would 
pay his tax and leave him but nine dollars profit. But if the 
tax which A. only owed, was to be taken from the aggregate 
of profits, B. then would only receive nine dollars fifty cents, 
and A. would receive the same amount. By this mode of set- 
tling the accounts, 2., whose stock was not subject to tax, 
would pay one half of the tax which A. only owed. This mode 
of taking the accounts would certainly not be correct. The 
State and the private stockholders in this bank, are partners in 
the institution upon the very same principles as the case which 

I have supposed, with the difference only, that the profits 
[226] are declared semi-annually, instead of annually. Part 

of the profits of the stock of the State has been annually 
taken to aid in paying the tax due only from the individual 
stockholders. The annual dividends of the State’s stock has 
been, in consequence thereof, less than it legally should have 
been. This information is filed to correct the mistakes thus 
made in the accounts, and surcharge the bank with the differ- 
ence, which should be coming to the State, if the accounts at 
bank had been taken according to law. 

The information states, that the dividends have been declared 
from time to time, since the year 1814, up to the filing of the 
same, upon this erroneous principle; and that the individual 
stockholders have been paid more than their proper shares of 
dividends, of the moneys which rightly belonged to the State: 
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The information then proposes to obtain re-payment by direct- 
ing the bank to stop so much of the future dividends of profits 
of the individual stockholders, or to distrain the stock of indi- 
viduals for that purpose. 

If the stock had not been assignable, and the present indi- 
vidual holders were the same persons who had improperly re- 
ceived the money which rightfully belonged to the State, then 
the plan proposed would be right and just, as the persons who 
had improperly received, would be before the Court. But the 
stock is assignable, and changing owners daily; and there is no 
lien on the individual stock for this debt. Can it be right that 
the State, which is only a partner in this institution, should 
compel the present individual stockholders, (new partners as it 
were) to pay the amount of the errors in account of antecedent 
profits, which had been paid by the agents of the bank, and re- 
ceived by their assignors, or the assignors of their assignors? It 
seems to me, that the plan of redress proposed by the informa- 
tion is not agreeable to equity. If the stockholders who have 
received an excess of dividends at the expense of the dividends 
due on the State stock, were before the Court, I would decree 
against them: and perhaps the agents of the bank (the direct- 
ors) who committed the breach of trust in the illegal dis- 
tribution of the revenues of the institution might be lia- [227] 
ble. However, on this, I give no opinion, as they are 
not before the Court. But it seems to me, that the corpora- 
tion, the interest in which is jointly owned by the present in- 
dividual holders of stock, and the State, cannot be decreed to 
make good the loss, as stated in the information. Whether a 
court of equity would enjoin the agents of the bank from ma- 
king erroneous dividends, or whether a court of law would in- 
terfere by mandamus, the case now before the Court calls for 
no opinion. But as the case presents itself by the pleadings, I 
am of opinion that the demurrer ought to have been sustained. 

Per Curram. Decree reversed, demurrer sustained, and 

the information dismissed. 


NOTE.—The charter of the Bank of Newbern expired on the first day of Jan- 
uary, A. D. 1835, and was never renewed. As a general rule “the grant of 
privileges and exemptions to a corporation, are strictly construed against the 
corporation, and in favor of the publie. Nothing passes but what is granted in 





EQUITY CASES. 


Koonce v. Bryan. 








elear and ,explicit terms. And neither the right of taxation, nor any other 
power of sovereignty which the community have an interest in preserving un- 
diminished, will be held to be surrendered, unless the intention to surrender is 
manifested in words too plain to be mistaken.” State vs. Petway, 2 Jones’ Eq. 396. 





THE ATTORNEY GENERAL v. The President, Directors & Co. of BANK 
OF CAPE FEAR. 


This case was similar, in every respect, to the last, and received the same 
determination. 





TOBIAS KOONCE et al. v. HARDY BRYAN et al. 


4 post-nuptial settlement made in favor of a wife by a husband, in pursuance 
ef an agreement before marriage, will, if variant from such agreement, be re- 
formed in a Court of Equity; and, consequently, if by accident, or misappre- 
hension of its legal import, the husband makes such settlement, in accord- 
ance with the ante-nuptial agreement, when he designed, after marriage, to 
vary it, even with the consent of his wife, he cannot be relieved. 


In 1817, the plaintiff, Koonce, by way of provision for his 
then wife, Holland, executed to the defendant, Bryan, a settle- 
ment of four slaves, named Violet, and her three children, Nor- 
ris, Betty and Sukey, upon the following trusts: for the husband 
during his life; and if his wife should survive him, in trust for 
her and her executors absolutely; with power to the wife, at 

any time during her coverture, notwithstanding the 
[228] same, to appoint, by any writing under her hand, the 

said slaves, or any of them, to any person or persons 
she might choose to have them, after the death of her husband; 
and in case she should make such appointments, then, in trust 
for such appointees. The deed then provided, that if the wife 
should survive her husband, and set up any claim to dower, or 
a distributive share of his personal estate, other than he might 
give her by will, all the said trusts should cease, and the slaves 
belong to the estate of the husband. In the beginning of the 
deed it was recited, that the four slaves had belonged to tbe 
wife, and that it had been agreed before the marriage, that they 
should be so settled on her, that, if she should survive her hus- 
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band, she should be put to her election, to relinquish them al- 
together, or to accept them as a provision in lieu of dower and 
her distributive share. The description of the slaves in the 
deed, as first written, appeared to have been as follows: “Vio- 
let and her increase, Norris, Betty and Sukey, and their in- 
crease, present and future,” which is altered so as to read, “Vi- 
olet and her increase, to-wit: Norris, Betty and Sukey, only.” 
Violet had another child, called John, who was born after the 
intermarriage; and, as alleged by the plaintiffs, in March 1817, 
and before the execution of the settlement. On the 3d of Feb- 
ruary 1822, Mrs. Koonce, by two deeds, appointed and con- 
veyed to her neice, Mary Gunter, the slaves, Norris, Betty and 
John; and te her neice, Eliza Wright, the other two slaves, Vi- 
olet and Sukey, to be conveyed to them by the trustee, after 
the deaths of her husband and herself; and she soon after died, 
leaving her husband surviving, and having ail the slaves in his 
possession. The slave Sukey afterwards had issue, Chelcy and 
Charles; and on the 10th of January 1830, the plaintiff Koonce 
gave the three, by deed, to his daughter, the plaintiff Mary, 
and they were taken into possession by her husband, the plain- 
tiff John Pollok. The slave Betty also had issue, Henry and 
Isaac, and the plaintiff Koonce, on the same day gave those 
three, in like manner, to another daughter, Matilda, whose hus- 
band, Benjamin Huggins, one of the plaintiffs, took them 

into his possession. Violet and John were then in the [229] 
possession of Koonce himself. Since the deeds of gift of 

the 10th of January 1830, each of the women, Sukey and Bet- 
ty, had had other issue, which were in the possession of, and 
claimed by Pollok and Huggins respectively. The defend- 
ants, the donees of the wife, claimed the ultimate remainder, 
in all the original four slaves, after the death of Koonce, and 
also in all their increase, including the said John. 

The bill was filed in 1832, by Koonce and his two sons-in- 
law, Pollok and Huggins, and their wives, and stated that the 
settlement was made in pursuance of “an agreement and un- 
derstanding” between Koonce and his wife, before their mar- 
riage, that her negroes should be settled to the use set forth in 
the deed of 1817, except that it was a part of “the understand- 
ing,” that the four she then had, and those only, should be so 
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settled; and that their issue, born in the life-time of said Koonce, 
should not be subject to the disposition of the wife, nor be held 
in trust for her, but should belong absolutely to the husband: 
that the deed was not drawn before the marriage; but that 
Koonce was willing, after marriage, fully to comply with the 
previous agreement; and that, accordingly, he and his wife both 
applied to the defendant, Bryan, to act as trustee, and commu- 
nicated to him fully and expressly, the nature of the ante-nup- 
tial agreement, whereby the issue that might be born, prior to 
the death of Koonce, should be reserved to, and belong to him; 
and requested him, Bryan, to have a settlement prepared ac- 
cordingly, which he undertook to do: that in some short time 
afterwards, Bryan presented to Koonce the settlement already 
mentioned, which he represented that he had caused to be pre- 
pared by counsel, in execution of, and in conformity to the 
agreement and directions before stated; and that Koonce and 
Bryan, both believing that the deed did conform to the direc- 
tions and intention of the parties, they each executed it in Sep- 
tember or October 1817. The bill then stated, that in the year 
1832, the donees of Mrs. Koonce made known their claim to 
the negroes born since the marriage; and that the plaintiffs then 
applied to Mr. Bryan to peruse the deed, and discovered that 

it was so framed that it was doubtful, as they were ad- 
[230] vised by counsel, whether, according to its provisions, 

the said issue, born since the deed was made, did not 
belong to the defendants. The bill then charged, that if such 
were the construction of the deed, it was erroneous in fact, and 
was executed by the parties under a clear mistake of the con- 
tents and meaning of the instrument; it having been the inten- 
tion of the parties, and the explicit instructions given to Bryan, 
and by him to the solicitor who drew it, that such issue should 
be excepted out of its operation; and that such intentions and 
instructions were necessarily inferable upon the face of the 
deed, from the erasures and interlineations, which show its 
readings, as first drawn and finally settled, as before mentioned: 
that Mr. Bryan then admitted the error in the deed, and the 
mistake under which it was executed, and was willing to cor- 
rect it, but did not feel at liberty to do so, without the diree- 
tions of the Court. The bill further stated, that the slave 
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John did not pass under the settlement, as he was born before 
it was made; and that the plaintiffs could then prove that he 
was born in March 1817; but that it would probably be imprac- 
ticable to do so after the death of the plaintiff Koonce. The 
prayer was, that the appointment of John might be declared 
invalid; that the proper construction of the deed as to the other 
issue might be declared; and if the said issue were thereby sub- 
ject to the appointment of Mrs. Koonce, that the mistake un- 
der which the settlement was executed in that form might be 
declared and the settlement reformed accordingly; and that the 
trustee and the other defendants might be decreed to execute 
proper releases to the plaintiffs respectively. 

One of the donees was an infant, who answered by her guar- 
dian, and denied all knowledge of the matters charged in the bill. 

The other denied all knowledge or information of the mistake 
alleged, and said that her aunt always claimed the issue and 
the power of disposing of them, as well as their mothers; and 
that she supposed it was so intended in the agreement before 
the marriage; that she did not know when John was 
born, but that he was claimed and conveyed by Mrs. \[231] 
Koonce, as hers, after the death of her husband. 

Mr. Bryan put in an answer, and his deposition was taken 
by the plaintiffs; and in each he stated that Mrs. Koonce owned 
the four slaves, Violet, Norris, Betty and Sukey; and informed 
him of the proposed marriage, and requested him to have a 
marriage settlement drawn between Koonce and herself, where- 
by she should have the exclusive right to her own slaves and 
the power of disposing of them by will or writing during the 
marriage, reserving therein the use for his life to Koonce; and 
that he would act as her trustee; to which he assented, if it 
were agreeable to the proposed husband; and that in a few 
days Koonce himself made the like communication and re- 
quest. He had no further recollection of the nature or terms 
of the contract, as then, or at any time before the marriage, re- 
lated to him. Some time after the marriage, but how long he 
could not say, the husband saw him on his way to Newbern, 
and said he was willing to settle his wife’s negroes on her, as 
he had promised, and requested Bryan to have a deed pre- 
pared, as he would then have an opportunity of seeing counsel, 
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—then saying and giving particular charge to him to have it 
so drawn as to give to his wife no power or control over the in- 
crease of the negroes born, or to be born, during his life, as he 
could not nor would not raise young negroes for any person 
but himself. Mr. Bryan gave the instructions to counsel as 
directed, who prepared the draught and read it to him; that 
upon hearing it read, he perceived that in respect of the in- 
crease it did not conform to the orders of Koonce, and he re- 
quired the draftsman to correct it, which he did by running a 
pen through the words “increase present and future” and in- 
serting “to-wit” and “only,” so as to make the deed read as 
before-mentioned. The attorney then said, that thus altered, it 
did express the agreement according to his instructions; and so 
believing, he took the deed home, and read it over and ex- 

plained it to both Koonce and his wife, as leaving the 
[232] issue of the four slaves to Koonce; and under that belief, 

entertained by all three, it was executed by Koonce and 
Bryan. 


Badger, for the plaintiffs. 
J. H. Bryan and W. C. Stanly, for the defendants. 


Rorriy, Chief Justice, having stated the case as above set 
forth, proceeded as follows:—The legal operation of the deed 
admits of no dispute as to the issue of Betty and Sukey. Their 
issue follows themselves, of course. A question might be made 
upon the subsequent issue of Violet, upon the ground of the 
particular restriction to the three children she then had, and to 
them only. But the Court does not deem it material to deter- 
mine it, as it could not, if in favor of the plaintiffs, afford a 
foundation for any relief to the plaintiffs upon these proceed- 
ings. The equity of the plaintiffs obviously depends upon the 
terms of the agreement itself between the parties to the pro- 
posed marriage, and the departure or conformity of the settle- 
ment founded on it. 

It could scarcely be doubted by any person, that the deed, 
as drawn, varies from the intentions of the husband and trus- 
tee, existing at the time of its execution; and from the instruc- 
tions given to the draftsman. The testimony of Mr. Bryan is 
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precise, positive and clear to that point. His credit is not ques- 
tioned by the defendants; and indeed stands apparent upon the 
fair and candid manner in which he speaks in both his answer 
and deposition. He does not therefore need the support, in re- 
spect of his credit, of the testimony of the solicitor who wrote 
the deed. Nor is the case open to the objection made at the 
bar, that the deed ought not to be altered upon parol testimony 
merely, especially that of one witness. The instrument itself 
bears upon its face unequivocal evidence that the instructions 
given were not understood or not regarded; and denotes that 
some such alteration as the witness speaks of was aimed at by 
the writer, when he made the erasures and interlineations which 
altered the reading of the instrument, the whole being still 
legible. This part of the case does not therefore rest on 

parol testimony merely; but is fortified by the writing [233] 
itself, and that in a stronger manner than if there had 

been separate written articles or memorandums; because these 
last might possibly have been departed from by a new agree- 
ment before the deed was settled. The Court therefore is 
obliged to perceive, that the deed is not conformable to the in- 
structions, and was executed by the husband under a mistake 
as to its contents and legal operation. 

But assuming these facts, it is, nevertheless, our opinion, that 
the plaintiffs cannot have a decree. It seems to us that the in- 
strument has, by accident,—supposing it to be in all respects 
as contended by the defendants,—been framed exactly as it ought 
to have been, according to the original agreement between the 
parties. This is a post-nuptial settlement, professing to be exe- 
cuted according to an agreement before marriage, and must of 
necessity be subject to the control of the agreement, as the 
execution of the deed is then the act of the husband alone, and 
the wife is in his power. If the agreement had been by writ- 
ten articles, there could be no doubt upon the subject; for in 
some cases, even where the settlement had been executed be- 
fore marriage, it has been reformed according to the articles, 
when it was apparent that the departure did not arise from a 
change as to the terms of the agreement, but that it was intend- 
ed to pursue the articles, and they had been mistaken. The 
Court has always modelled articles so as to effectuate the inten- 
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tion of the parties; and when, by following the words of the 
articles, a settlement drawn under them, even before marriage, 
would give the husband an estate-tail, or would give the estate 
to the issue of the husband by another marriage, the settlement 
has been dealt with so as to make it conform to the articles ac- 
cording to their true construction, and not their strictly verbal 
sense. Seymore v. Boreman, cited 2 Meriv. 347. Randall v. 
Willis, 5 Ves. 575. Wert v. Errisey, 2 Pr. Wms. 355. Much 
more clearly will the Court hold the husband to the articles, 
when the whole rests in executory contracts until after the 
marriage; for then the husband has every thing in his own 
hands, and the wife cannot vary her agreement. 
[234] The question therefore is, what was the original agree- 
ment in this case. Unfortunately it rested in parol; and 
no person pretends to state its precise terms; so that the Court 
is obliged to collect it from the circumstances; and therefore 
some uncertainty must be felt as to the absolute correctness of 
our conclusions. Perhaps, however, as little exists here as 
could be expected in any case. The bill charges that it was 
distinctly agreed before the marriage, that the husband should 
have all the issue of the slaves that might be born in his life- 
time; and that the power and beneficial interest of the wife 
should extend only to the original stock; all which was com- 
municated to Mr. Bryan, the trustee, by both the parties, be- 
fore marriage. That is a most material allegation to the plain- 
tiff’s equity. But it is not sustained by proof. As the agree- 
ment was by parol, and Bryan does not profess to recollect all 
that the parties told him before the marriage as to the nature 
of their respective interests, it has been argued, that the terms 
of the agreement in this respect may be collected from the con- 
currence of the views of all the parties, respecting the settle- 
ment, as the same was understood by Bryan, and explained by 
him to the others, when it was executed. It is said, that this 
was not a new provision introduced first into the settlement, 
but that its existence there, without objection, proves that it 
entered into the original agreement. The Court does not in- 
quire whether such an inference is just or legitimate in trans- 
actions between husband and wife; for it seems to us, that the 
inference itself cannot with truth be made. 
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In the first place, neither the husband nor the trustee alleges 
any other departure in the deed from the instruetions or from 
the agreement, but the one respecting the slaves that might be 
born. Mr. Bryan says, he cannot recollect any part of the 
agreement as communicated to him before the marriage, ex- 
cept that the wife was to have all her slaves secured to herself 
exclusively, subject to the life-estate of the husband, with power 
to her to dispose of them after his death. No doubt there were 
other stipulations. What were they? Was the absolute gift 
of the issue to the husband one of them? We deem it nearly 
certain that it was not. There is not a defect of evidence 
as to the other parts of the agreement, although Mr. [235] 
Bryan, or any other witness does not speak to them. 

The deed fully supplies all necessary light on this subject. It 
shows, that the wife was to renounce all her marital rights in 
the husband’s estate, real and personal. Being prepared after 
marriage, upon an agreement by parol, the deed puts her in 
this respect to an election. But that the deed speaks the sub- 
stance of the agreement upon this subject, is not at all con- 
troverted. If that be so, it is scarcely possible that it could 
ever have been proposed by the intended husband, or assented 
to by the wife, that she should be put off with the inadequate | 
provision of her own four original slaves in her old age, when 
those slaves might be also aged or have died: that the husband 
should keep all his own estate; be entitled by the law to alk 
that should fall to her during the coverture; and also, under the 
settlement, to all the profits and issne of her negroes then in 
possession. It appears that both the parties were advanced in 
life at the time of marriage, and the husband had a family of 
children; and it is not uncommon under such circumstances, 
that expecting no issue of the marriage, each keeps his or her 
own estate, and renounces that of the other. The hasband, of 
course, takes the profits during the coverture, when he supports 
the wife; and she might be willing to bestow her slaves on him, 
during his own life, in preference to her own relations. But it 
cannot be supposed, that she could possibly agree to do so, and 
strip herself, so as to be destitute in her widowhood and old age. 

Then, according to the agreement as stated to Mr. Bryan, be- 

fore the marriage, the issue followed their mothers, and belong- 
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ed to the wife—that being the legal effect of it. He can state 
nothing to the contrary. The other provisions of the deed, 
which relate to such parts of the contract as the witness has 
forgotten, strongly sustains her claim, as having been then ex- 
pressly recognised. It can, moreover, scarcely be supposed, 
that Mr. Bryan eould have forgotten this particular part of the 
agreement, now alleged by the plaintiff, if it had been men- 
tioned to him before the marriage, more than he has the sub- 
sequent instructions. If nothing was said about the issue 
[236] before marriage, the effect is the same as if they were 
expressly reserved to the wife. From all which, the 
Court deems it clear, that the stipulation that the issue should 
belong to the husband, was a new one, first suggested to his 
mind after the marriage, and probably after Violet had another 
child, and was improperly designed by him to be interpolated 
into the settlement. If the attempt had been suceessful, the 
Court upon this evidence would have been constrained to 
modify the settlement, so as to secure the issue to the wife; and 
consequently cannot, in the case which has happened, alter it, 
so as to take the issue from her. 
This conclusion renders it unnecessary to make any declara- 
, tion as to the period of the birth of the boy John, upon which 
point, however, the plaintiff has not offered any proof. For if 
he was born before the execution of the deed, and therefore 
did not pass by it, still, as a part of the issue embraced in the 
original agreement, he belongs in equity, as between these 
parties, to the donee of the wife. But these proceedings do 
not authorize any relief to either party in relation to that slave; 
not to the plaintiff, for want of proof and for want of equitable 
right; and not to the defendants, because if John was born be- 
fore, and did not pass by the deed, the donee of the wife must 
file her own bill to get a title, if the other party should still 
hold out. But the present plaintiffs have no title, and their 
bill must be dismissed with costs to the defendant Bryan, and 
the defendants Bryan Jones and wife. 
Per Curiam. Bill dismissed. 


NOTE.—Clear proof of fraud or mistake is necessary to reform a marriage 
settlement, and in the absence of it, the deed is held to be conclusive. Gee vs. 
Gee, 2 Dev. & Bat. Eq. 103. Ante-nuptial agreements, being peculiarly liable to 
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misapprehension and misrepresentation, will not be enforced in our Courts, un- 
less they are entirely satisfied that they were made. Where, therefore, such a 
eontract was alleged to have been made, but it was stated that it was not re- 
duced to writing, because the parties thought its provisions were already embraced in 
the will of the feme’s father, from whom the property was derived, it was held, that 
agreement was not sufficiently proved to be enforced. Montgomery vs. Hender- 
son, 3 Jones’ Eq. 113. 





ANDREW FALLS et al. ». FREDERIC CARPENTER, THEODORIC {237} 
F. BIRCHETT et al. 


THEODORIC F. BIRCHETT et al. v. ANDREW FALLS et al. 


FREDERIC CARPENTER’S HEIRS ». ANDREW FALLS, THEODORIC F. 
BIRCHETT et al 


Where a vendee contraeted for the purchase of land, and took possession, but 
neglected te pay the purchase-money for nine months after it fell due, during 
all which time the vendor held the bonds for the purchase-money, and did 
not offer to surrender them, but recognized the contract as still subsisting, it 
was held, that having allowed the contract to subsist after the default, the 
vendor could not put an end to it, without a previous formal and reasonable 
notice to the purehaser to come forward and fulfil it, or he would not hold 
himself bound. And it was held, further, that upom such purchaser’s paying 
the money, he could demand a specific performance from the vendor; or call. 
for the legal title from a person who had purchased with full notice of the * 
contract. 

If a vendor, after a default by the vendee, is still willing to complete the con- 
tract, and a third person interposes, and by misrepresenting the willingness 
of the vendee to fulfil the contract on his part, procures a conveyance to him- 
self, it seems, that the first vendee will have an equity against the second, in- 
dependent of any he might have against the common vendor. Insolvency, 
whether existing at the time of the contract, or occuring subsequently, does 
not of itself dissolve the agreement, but if continuing so as to disable the pur- 
chaser from fulfilling his part of it, may authorize the other party, after re- 
quest and default, to renounce it, and after reasonable notice may discharge 
him; or it may be evidence, with other things, of abandonment by the pur- 
chaser, but in that case liable to be repelled by other evidence. 

The increase of value is not such a change in the subject-matter of a contract,. 
as is, of itself, a ground for rescinding or not enforcing articles. But if one 
of the parties refuse to perform, and then comes a change of circumstances, 
upon the strength of which he is desirous to go on with the bargain, and in- 
aists on it, he may be properly repelled, although he was not watching for 
that change. 

A defendant, against whom the plaintiff must have a decree, if he gets one at 
all, cannot, by giving a release of his interest to his co-defendants pendente 
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lite, become a competent witness fer them. His liability for the costs, if no- 
thing else, would exelude him. 

Equity will not cancel a centract, fair in its origin, upon the score merely of de- 
fault or abandonment. There cannot be a case of that sort, upon which that 
relief could be asked in equity, in which the facts on which it was asked 
would not defeat am action at law on the contraet. 

The rule, that a deed obtained from one who had executed a former voidable 
instrument, is not binding, unless he knew that the first was not obligatory, 
and gave the second expressly to cure the vice of the first, does not apply to 
a contract which has no vice, but is fair; and in respect to which the only 
question is, whether it continues to be a contract between the parties. Acts 
done under such a contract establish its subsistence, and they do not consti- 
tute a case of confirmation, but of part performance. 

Evidence to prove the rescinding of a written contract by a subsequent parol 
agreement must be clear, positive, and above suspicion. 

Time may be of the essence of the contract in equity. Exact punctuality may 
be of great importance to the interests of a contracting party in many situa- 
tions. In some, it is obvious from the state of the property and other cir- 
cumstances. In others, we do not doubt that the instrument may be so framed 
as to show, that it is a substantial part of the contract. In those cases, the 
court can no more dispense with it, than any other vital provision. But the 
parties themselves may; and it is in that sense true that time is not essential, 
but immaterial, when comparing its effect in that Court, with that at law. 

Default in respect to time is not a bar of itself, except in peculiar cases; but is 
only evidence, with other things, of abandonment, and of course may be re- 
butted. Time may in all cases be made essential, but where it is, it does not 
follow, that it is necessarily conclusive in equity, as it is at law. 

In equity, time may be waived by a party, as may any other stipulation intro- 
duced for his benefit. 

A failure to avail himself of it, on the first fit occasion, and before or when the 
other party begins, after a default, to act again on the agreement, may amount 
to such waiver. 

The assignment of a cestui que trust, if he or his trustee be in possession, is not 
champerty or maintenance, though another may have intruded into part of 
the land. 


The original plaintiff, Falls, purchased in February 1823, 
from the defendant, Frederic Carpenter the elder, two adjoin- 
ing tracts of land in the pleadings described, and executed his 
bonds for the purchase-money, and took a covenant for a con- 
veyance upon the payment of the price. He took possession, 

but failed to make the payments; and there was on the 
[238] 6th day of November 1826, the sum of $83 43% due for 
interest in arrear. He then applied to Carpenter to 
modify the contract by giving further time, and by agreeing to 
accept payment in grain cr country produce, in lieu of money, 
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if he should be unable to raise the money; to which the other 
acceded. On this day accordingly, that covenant and the bonds 
were destroyed; and Falls gave three new bonds—two for $375 
each, payable at one and two years with interest from the date, 
for the purchase-money; and the third, for the balance of inter- 
est, $83 43%, due on the old contract; which last instrument 
provided, that it might be paid in grain at specified prices, and 
that any excess of the grain delivered, after discharging that 
bond, should be applied to the other two. At the same time, 
Carpenter entered into a bond, in the penalty of $1500, to Falls, 
with condition to be void if Carpenter should “at the payment 
of the two notes for $375 each, with the interest thereon, con- 
vey to said Falls, the said two tracts of land,” in fee simple, 
with general warranty as to one, and special warranty as to the 
other. 

The original bill, filed the 11th September 1829, by Falls, 
charged the contract of November 1826, and that he was in 
possession under it, and made payments which satisfied the 
small bond, and left the sum of $131, besides interest, applica- 
ble to one of the bonds for $375; and that in August 1829, 
while the contract was in full force, a valuable gold mine was 
discovered on the land, which he and other persons under him 
began to work: that the defendants Birchett and Ormond were 
on the land, and saw the plaintiff and his tenants collecting 
gold, and knew that he had purchased the land, and then 
claimed it, and was in actual possession; and that with know- 
ledge of these facts, they, on the 22d August 1829, without in- 
forming Falls of their purpose, went to Carpenter (who resided 
seventeen or eighteen miles off,) and proposed to purchase the 
same lands for themselves: that Carpenter refused to sell 
to them, unless with Falls’ consent, or unless he could [239] 
get up his bond to Falls; upon which they represented 
to him, that the bond was not obligatory, because the purchase- 
money had not been punctually paid; and also, that Falls was 
yet unable to pay it, and wished to rescind his contract; and 
pretended that they wished to purchase that the one might 
build a mill, and the other set up a store, which he wished to 
do immediately, as his goods were already purchased: that 
Carpenter did not wish to keep the land himself, but to sell it; 
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and believing those false representations, agreed to sell to them 
at the price of $750, which was immediately executed by their 
giving their bonds for that sum, and taking a deed from Car- 
penter in fee: that during the treaty, they concealed from Car- 
penter the fact, that gold had been found on the land, and in 
answer to an inquiry by him on that point, denied it. The bill 
further charged, that Birchett and Ormond entered into a part 
of the land, and collected some gold, of which an account was 
prayed, and threatened to bring an action of ejectment, or other- 
wise expel Falls from the land which he had under cultivation, 
or was working for gold. It also charged, that between the 
22d August and the filing of the bill, the plaintiff had come to 
a settlement with Carpenter, and ascertained the balance due 
on lis bonds, and that he had fully paid the same, and taken 
up the bonds. The prayer was, for a conveyance by Carpen- 
ter, Birchett and Ormond, or those of them in whom the legal 
title was; and for an injunction and general relief. 

Carpenter died intestate, after service of the bill, and before 
answer, and by a bill of revivor, and supplemental and amend- 
ed bill, the suit was revived against his administrators, widow 
and heirs. And it was further charged, that the defendants 
Birchett and Ormond had sold and conveyed shares of the land 
to certain other persons, who had notice of the piaintiff’s rights, 
and were made defendants; and that Falls, before the filing of 
the original bill, had also assigned undivided shares to certain 
persons who were made plaintiffs with him. 

The administrators were P. Manney and Frederic Carpen- 

ter the younger, who was a son and one of the heirs of 
[240] F. Carpenter, deceased. They answered, and admitted 

the contract of Nov. 1826; the possession of Falls under 
it; the payment of grain to the quantity and value charged in 
the bill; the sale and conveyance to Ormond and Birchett, and 
the subsequent payment by Falls of the balance due on his 
bonds, all as charged in the bill: that thereupon the intestate 
informed Falls, that Birchett and Ormond had obtained a con- 
veyance from him by inducing him to believe that Falls was 
unable to pay for the land, and that the contract with him was 
void; and offered then to make Falls a deed, which Falls de- 
clined accepting, unless that to Birchett and Ormond were first 
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surrendered and cancelled: that the intestate then sent the bond 
of Birchett and Ormond to them, by one Adderholt as his 
agent, with instructions to tender it to them and demand the 
deed, which was done, but they refused. These defendants 
then submitted to any decree between the other parties, and to 
repay the plaintiff his money, or to surrender to Birchett and 
Ormond their bond, as the Court might decree the land to be- 
long to the one or to the other. 

By an amended answer, the administrators said, that they 
had no personal knowledge of the transaction; and had before 
answered upon information, which they have since discovered 
to be untrue, and to have been imposed on them by the plain- 
tiff and those interested with him: and they and the other heirs, 
and the widow of Carpenter, then stated the contract of Feb- 
ruary 1823, and that of November 1826; and that although 
some grain was delivered, they did not know how much, and 
believed not more than discharged the note for $83 434, or cer- 
tainly that and the interest on the other bonds—so that the 
whole principal purchase money remained due in November 
1828, when the last bond became payable; and that no pay- 
ment was made thereafter, until the last of August 1829, when 
Carpenter had sold to Birchett and Ormond. They stated, 
that through the winter of 1828, and in the spring of 1829, Car- 
penter applied to Falls for payments, and insisted on them; 
and that Halls was unable, or alleged that he was unable, 
to make any, and proposed to Carpenter to rescind the [241] 
contract; which was then agreed to by Carpenter, and 
the contract considered to be rescinded! that it was thereupon 
understood between these parties, that Carpenter should make 
sale of the land for his own benefit, but that he should keep 
the notes of Falls, and the’ latter keep possession of the land 
until a new sale; and when such should take place, that a set- 
tlement should be made, and the notes and possession mutually 
surrendered: that, accordingly, Carpenter made several efforts, 
with the knowledge of Falls, to sell, and could not, until Au- 
gust 1829: that on the 22d of that month, Birchett and Ormond, 
and one Robert Dixon, having ascertained that a very valuable 
gold mine (which has since turned out to be worth, probably, 
one million of dollars,) had been just before discovered on the 

[Dev. & Bat. Eq., Vol. 1.—*16.] 
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land, formed the design to purchase it on speculation, and applied 
to him for that purpose: that Carpenter wished time to consider 
of it; and that he was an old, weak and intemperate man, at no 
time well able to attend to business, and then sick in bed: that 
they represented to him that they were anxious to get the land 
for the purpose of building a mill and a store; and if they could 
not get it immediately, they would not purchase at all; and 
both concealed and denied that gold had been found on the 
place: that thereupon Carpenter contracted with them, and con- 
veyed the land to Birchett and Ormond, as charged in the bill: 
that he was induced to make the contract by the urgency of 
those persons, in the belief that they really wanted the land for 
the purposes mentioned by them, and that they burried him 
into the completion of it then, before a rumor of the existence 
of the gold mine could reach his ears, or he might have any 
other reason to suspect their motives. 

The answer then stated, that a few days thereafter, Falls and 
the plaintiff Wilson, (who, with others had formed an associ- 
ation to get a title and work the mines,) offered to pay off the 
notes of Falls, and demanded a deed: that he was confounded 
at discovering the fraud that had been practised on him by 
Birchett and Ormond, and also at the demand of Falls and 
Wilson; and disclosed to the latter his true situation and em- 

barrassment, and asked Wilson’s advice what he should 
[242] do: that they insisted on Falls’s claim, and repeated the 

tender of the money, and advised him to take it, as 
that could not make the matter worse for him; and that, inti- 
midated by their menaces, and at their suggestion, Carpenter 
appointed Adderholt his agent, to take advice and act for him, 
who attempted to get the contract with Birchett and Ormond 
rescinded, but failed; and thereupon received from Falls and 
Wilson, in cash, a part of the sum due on Falls’s bonds, and 
took the bond of Wilson for what they admitted to be the resi- 
due; but that Carpenter refused to accept from Adderholt, 
either the money or Wilson’s bond, or to make a deed to Falls; 
and overwhelmed with the perplexities of his condition, soon 
after died, before he could answer the bill. 

The defendants, Birchett, Ormond and Dixon, answered, and 
pdmitted the purchase and conveyance from Carpenter, for 
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which they gave their bonds for $750. They stated, that two 
or three days before, they had seen persons digging and wash- 
ing for gold on a piece of land, which they were informed and 
believed was vacant; that Dixon, who lived on an adjoining 
tract, so believed; that it was, on the 22d of August 1829, 
agreed between the three, that they would enter the land they 
supposed vacant; and as they expected the vein of ore to run 
also into the Carpenter land, the line of which, as they believed, 
ran very near the spot at which the gold was found, it was 
further agreed by them to buy that land also: that Dixon went 
to the entry-taker’s, to make an entry, in his own name, on the 
joint account; and Birchett. and Ormond proceeded to Carpen- 
ter’s, to make the purchase from him, and did so, taking the 
deed in their names, also on the joint account. They stated 
that they knew Falls had agreed for the land, but had under- 
stood and believed that he was unable to pay for it, and had 
before abandoned it; which belief was founded upon the facts, 
that Falls was notoriously an imprudent and insolvent man; 
that Carpenter had repeatedly offered the land for sale to Or- 
mond and others, from the autumn of 1828, up to that time, 
declaring that he was absolved from the contract with Falls, 
by his non-compliance, and that, although this was gene- 

rally known, they never had heard that Falls forbade [243] 
Carpenter to sell: that they did not use any persuasion 

to induce Carpenter to sell to them; that they considered him 
to be the abeolute owner, and knew that he was desirous to sell, 
to raise money; and that, as soon as they made known their 
wish, Carpenter agreed to make the sale: that the remarks 
about Falls’s claim came from Carpenter, who mentioned that 
he had a long time before agreed to sell to Falls, but he was no 
longer bound, and “his bond was dead,” because Falls had 
made no payment, and never would be able; and because he, 
Carpenter, had sent to him the spring before, to come and set- 
tle with him, as he was about to sell the land to other persons, 
and Falls neither paid any thing, nor came to see him: they 
admitted that Birchett and Ormond did not mention to Car- 
penter that gold had been found, and said, that the reason was, 
that they were not then certain that it was on his land, al- 
though they expected that it would extend into it: they denied 
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that they made any false representations touching the gold; and 
stated that Carpenter made no inquiries, but voluntarily said, 
during the treaty, that he hoped they might find gold in abun- 
dance: that Dixon also came to Carpenter’s in the evening, 
when they were writing the deed, and upon being informed by 
Carpenter of the contract, remarked to him “that he had better 
take care what he was about—perhaps there’s gold on your 
land;” to which the other replied, “that he wished they might 
find the best mine in the country—he did not want gold mines, 
as he was too old to work them, and wanted nothing but the 
value of his land, or the money for his land.” The answers then 
stated, that these defendants entered into the lands immediate- 
ly, and began to work the mines, but were in a few days 
evicted under color of a summary process, for a forcible entry 
and detainer, by means of which, Falls, Wilson, and the other 
plaintiffs, got into exclusive possession: and, further, that on 
the 4th of September 1529, the defendant Ormond had sold and 
conveyed to the other defendant, Dixon, his third; and that 
Birchett and Dixon had since associated with themselves the 

other persons named, who were made defendants by the 
[244] supplemental bill; who also put in answers, in which 

nothing material was set forth. 

By a subsequent answer, Robert Dixon disclaimed, and the 
defendants, Birchett & Co., exhibited a deed from him to them- 
selves, dated the 3d day of May 1832, with special warranty 
far all his share and interest. 

Birchett and Ormond instituted an action of ejectment 
against Falls and others, to recover the possession which was 
thus lost by them; and the trial of the same being delayed, 
Birchett and the assignees in May 1832, filed their cross-bill 
against Falls and his partners, in which they charged the two 
contracts between Falls and Carpenter; and that the latter was 
merely an extension of the time, by reason of his inability to 
pay the purchase money, and sought a discovery as to that 
fact, and as to the particulars of those contracts. The bill also 
charged, that Birchett and Ormond had heard various reports, 
which were in common circulation, that Falls had wholly 
failed to comply with his contract, and had abandoned it; and 
that they then became desirous of purchasing from Carpenter, 
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as was generally known, and particularly by Falls: that on the 
22d of August 1829, or the day before, Birchett and Falls were 
on the land together; and that the latter, then knowing of the 
intention of the former to purchase, made no sort of objection 
thereto, but expressed his satisfaction therewith: that, in fact, 
Falls had told Carpenter that he could not pay for the land, 
and directed him to sell to any other person who could pay for 
it, to whom he, Falls, would surrender all claim; and that Car- 
penter so declared to them, Birchett and Ormond, at the time 
that he sold to them. The bill further charged, that no person 
was in actual possession of any portion of the land, but one 
Arrowood, who attorned to the plaintiffs; and that they entered 
into the peaceable possession, and continued it for a few days, 
until turned out in the manner stated in their former answer; 
and that Falls and the other defendants got into possession, 
and were making great profits, and committing irreparable 
waste. The prayer was for a discovery of all the matters 
charged; for an account of the gold already made; and 

for an injunction against further waste or working. [245] 

All the defendants put in answers, but that of Falls 

was the only material one in the present state of the case, and 
none of the others were contradictory of it. That admitted the 
two contracts of 1823 and 1826, and that the last was substi- 
tuted for the former at his instance, because it was more con- 
venient to pay in grain than money. He denied that he was 
unable to pay for the land, and said he could always have done 
so, if pressed, but that Carpenter promised not to press him. 
That in the winter of 1826-7, he paid two hundred bushels of 
corn, and in 1828, more corn and rye, amounting altogether to 
$240; and in the spring of 1829, Carpenter applied to him for 
$25, which he had not by him, and he requested Carpenter to 
borrow, and he would take up bis note; and that he did pay 
Carpenter’s note to John Falls for about $26, which was satis- 
factory to Carpenter. The answer denied positively any agree- 
ment with Carpenter to rescind the contract, or any abandon- 
ment, or any act or omission from which it could be inferred, 
or that he ever agreed that Carpenter should sell to any other 
person; and, on the contrary, stated that he was in actual pos- 
session of the land, claiming it under his purchase, cultivating 
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and improving it, and digging for gold, both he and his hire- 
lings and tenants; and that Arrowood was one of his tenants, 
and had continued to work under him ever since. That it is 
true, that on the 2lst of August 1829, both Birchett and Or- 
mond, (the former of whom was a stranger to this defendant,) 
were on the premises, and saw Falls and his hands collecting 
ore, and became fully aware of its richness, and the great pro- 
bable value of the mine; and, no doubt, formed the design then 
of purchasing from Carpenter, and may have thought they would 
hold the land, if they could get his deed, notwithstanding the 
contract with Falls; as they, after getting the deed, insisted on 
it as a good title, because it was the first, and a warranty deed, 
and said that Carpenter and Falls might settle the dispute 
upon their contract between themselves. But the answer de- 

nied positively that this defendant assented to, or had 
[246] the least knowledge of their intention to purchase, or 

even suspected it, until he heard in the evening of the 
next day, the 22d, that they had gone to Carpenter’s for that 
purpose. The answer stated, that both Birchett and Ormond 
conversed with this defendant, and neither of them intimated 
such an intention; but, that on the contrary Birchett applied to 
him for a lease; and denied that he subsequently expressed his 
satisfaction at their purchase, but so far from it, that upon 
hearing that such was their business, he set off early on Sun- 
day morning, the 23d of August, to Carpenter’s, to put him on 
his guard, and prevent him from making a contract: that upon 
getting there, he heard for the first time, that they had obtain- 
ed a deed; and was also told by Carpenter of the misrepresen- 
tations (as charged in Falls’s original bill,) made to him by 
thuse persons, as to gold being on the Jand, and also that this 
defendant was willing to give up his contract, and would have 
come with them, and brought up the bond, had he not been 
confined at home by sickness; and that, upon Carpenter’s ex- 
pressing a desire to postpone a contract, until he could consult 
this defendant, who was, as he considered, entitled, Birchett 
and Ormond assured him, that he, Falls, had agreed with them 
to give up the land, and all claim on Carpenter for his im- 
provements; all which representations the answer affirmed to 
have been false. ‘The answer then stated, that, upon hearing 
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the truth from this defendant, Carpenter declared that he had 
been imposed upon, and that be would never receive the 
money from Birchett and Ormond; and in a few days sent their 
bonds to them by his agent Adderholt, and demanded his deed: 
that he, Falls, returned to the land, and went the next day to 
work the mine, when he was prevented by Dixon, who claimed 
it under Carpenter’s deed; and that thereupon he assuciated 
himself with Wilson and the other defendants as a co-partner- 
ship, to receive the title and work the mines: that on the last 
day of August, Falls and Wilson offered to settle with and pay 
Carpenter, who expressed a perfect conviction that he had been 
imposed on respecting Falls’s giving up or abandoning the 
contract, and a readiness on his part to comply with it; 

but desired time to send to Birchett and Ormond for his [247] 
deed, which he wished to get up; and that on their re- 

fusal, he said that he would accept the payment from Falls, 
and did so, as stated in the bill, on the 2d of September 1829; 
it being then understood, that Falls, Wilson and others would 
file a bill against Carpenter, Birchett and Ormond, to have 
their deed surrendered, or obtain a conveyance. The answer 
then asserted that Falls was never out of possession of the land; 
but admitted that Ormond, Birchett and Dixon were in posses- 
sion of a part of the gold mine for a few days, until they were 
evicted as alleged in the bill. The answer then set forth a 
statement of the number of hands engaged in the service of the 
defendants in working the mines, the guld collected, and the 
mode of working it. 

At Fall term 1832, the heirs of Carpenter also filed their 
cross-bill against Falls, and those claiming with him, and 
against Birchett, and those claiming with him, to rescind the 
contract with Falls, and also fur a reconveyance from Birchett 
and Ormond and others; upon the ground, as to the first, that 
it had been abandoned, by Falls not making the payments 
stipulated, and by reason of his insulvency, being unable to 
make them, except from the great and sudden increase in the 
value of the land; and that it had been Pescinded by express 
verbal agreement; and that Carpenter had been surprised into 
receiving the payment on the 2d of September 1829, he being 
incapable of business from age, infirmity, ignorance and weak- 
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ness; and that at any rate, as he had not made a deed to Falls, 
he ought not to be held obliged to do so, since the value of the 
lands had accidentally increased so immensely: and as to the 
latter, for the causes of fraudulent concealment and misrepre- 
sentations, and hurrying into the bargain and conveyance be- 
fore set forth in the bill of Falls and others, and in the answers 
of the Carpenters thereto. 

To this bill, Falls put in an answer substantially the same 
with that to the cross-bill filed by Birchett and others against 
him, adding, that when he went to Carpenter’s in August 1829, 
he carried and showed to him one of the best specimens of ore 
found in the mine, and made a full disclosure of its extent and 

richness, as far as then discovered; and that Carpenter 
[248] was dissatisfied only with Birchett and Ormond for their 

deception practised on him, but was perfectly satisfied 
with his conduct, and expressed his willingness to make him 
the title as far as he could; and that he received the payment 
on the 2d of September, without the least influence or menace 
from any person, and voluntarily, because he thought it right 
that the deed to Birchett and Ormond should be cancelled, and 
a conveyance made to Falls, and that he was then in the full 
enjoyment of his faculties: that the value of the mines was 
greatly over-rated, for that shares of one-tenth part sold several 
months afterwards at three hundred dollars, and it was a sub- 
sequent discovery that enhanced the value to a large but un- 
certain amount: that when his bonds fell due, he owned unin- 
cumbered land in the county, besides that purchased of Oar- 
penter, worth $2000, which was known to Carpenter, who nei- 
ther wished to rescind the contract, nor abandoned it, nor 
would have let Falls do so. 

Birchett and Ormond also answered this bill to the same ef- 
fect with their answer to the original bill of Falls and others; 
admitting further, that their principal object in buying the land 
was the prospect of gold, and that the spot where the gold was 
then found (which they then thought was vacant,) was included 
within the lines of the Carpenter land, which had been sold to 
him by the party, Robert Dixon; and stating also that that vein 
turned out to be of little value, but that several months after- 
wards another of great value was discovered in another part of 
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the land: that Carpenter expressly declared that he and Falls 
had rescinded their agreement; and that he readily contracted 
with them, and sent for Adderholt, his friend and neighbor, 
and ordinary adviser, to draw the writings, who came and did 
so; and that before he executed them, Dixon arrived and in- 
formed him that there was probably gold, to which he replied, 
“he did not care, and hoped there might be; that if there was 
he did not want it, but wanted money to pay his debts, and put 
his mind at rest;” that he was perfectly competent to 
business, and had the assistance of his confidential advi- [249} 
ser, Adderholt. 

To the answers in each of the causes, replications were en- 
tered, and a large mass of testimony taken by all the parties. 
The most important, were the depositions of Adderholt, the 
person mentioned in the pleadings, which were taken several 
times by the parties respectively. 

That witness stated, that he was the friend and near neigh- 
bor of Carpenter, with whom he generally advised upon mat- 
ters of business, and on whom he called to do his writing: that 
he drew the contracts between Carpenter and Falls; and that 
he knew that Falls paid corn and rye in 1827 and 1828, though 
he could not state the precise amount of his own knowledge; 
and that he also paid a note of Carpenter’s to John Falls for 
$26: that it was agreed the small bond should be first paid, and 
any surplus should be applied to those given npon the last bar- 
gain for the price of the land. He further stated, that on the 
22d of August 1829, Ormond eame to his house, and stated 
that he and Birchett had bargained for the land, and that Car- 
penter had sent for him to draw the bonds and deeds; that he 
went, and on the way asked Ormond if Falls was there, and 
he said not: that he then asked if they bad the bond to Falls, 
to which he also replied, no, and that they had been to see 
him, but that he was intoxicated continually. The witness then 
remarked to him, that Falls or the bond ought to be there; and 
Ormond stated that Birchett was with him the day before, but 
that he was so stupidly drunk they could do nothing with him. 
The witness asked if they bad found gold on the land, and Or- 
mond said, not as he knew; and that he and Birchett wanted 
to set up a will and store on the land. Upon their arrival at 
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Carpenter’s, the terms of the bargain seemed to have been set- 
tled; but Carpenter asked him what Ae thought of the trade; 
and upon his saying, that he thought Falls or the bond ought 
to be there, Carpenter observed that he thought so too. Bir- 
chett or Ormond then said, there was no danger; for as Falls 
had not paid his bonds, Carpenter’s bond was void. When the 
deeds were drawn, Carpenter hesitated to sign them, and said 

he did not like to do so without Falls or the bond; when 
[250] Dixon, who had then arrived, said that the bond was 

void and there was no danger. It was understood by 
all parties, that Falls was then in possession; and the witness 
then heard of no other person who was. After Dixon’s re- 
mark, Carpenter executed the deeds; and in a little time Bir- 
chett or Ormond asked how they were to get possession, to 
which Carpenter replied, “You must see to that yourselves.” 
Both Birchett and Ormond denied at that time that they knew 
of any gold on the land; and on that occasion, Carpenter said 
he had no persons to work gold mines, and did not care for 
them, but he wished they might find one; that what he wanted 
was his money for the land, which he believed he could never 
get Falls to pay him; and Birchett or Ormond then said, there 
was no doubt Falls would give up the land and come to a set- 
tlement. The witness stated that Carpenter was a weak man, 
and not very competent to business from age and intemperance; 
and was not entirely suber on that day; and upon being asked 
why, as his friend, he did nut postpone the business until the 
next day, he replied, that he had great confidence in Ormond’s 
integrity, and thought every thing fair; and he himself became 
their surety in the bonds to Carpenter for the purchase-money. 
The witness further stated, that he had considered Carpenter’s 
“bond dead,” because Falls had not paid; and that he had sev- 
eral times told Carpenter so, but always advised him not to 
sell to any other person before he took it in: that this opinion 
was founded on the belief that the bond provided on its face 
that if Falls did not pay his bond when due, Carpenter should 
be discharged; but that upon seeing the bond, he found that he 
was mistaken. Two or three days afterwards, Falls and Wil- 
son came down to pay Carpenter, who again sent for the wit- 
ness to make a settlement for him. Carpenter complained of 
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being deceived by Birchett and Ormond, and was unwilling to 
receive the money from Falls until he could get up his deed. 
They however, made a statement of the payments before made; 
which discharged the small bond and $131 of the purchase mo- 
ney, besides nine or ten dollars allowed as interest for 

the payments in advance. Carpenter asked Falls to [251] 
wait until he could send to Birchett and Ormond, which 

was acceded to; and the witness went with their bond, and re- 
quested them to give up the deeds, as Carpenter alleged that 
he had been imposed on, and wished to have no difficulty with 
Falls and Wilson. Ormond was then willing to surrender the 
deed, but Birchett and Dixon refused. That he returned, and 
on the 2d September the settlement with Falls was completed; 
and Wilson paid $635 624 in cash, and offered to pay the resi- 
due, but Carpenter requested him to keep it, and give his bond, 
as he wished to keep that at interest. Carpenter delivered the 
money to the witness for safe keeping; but in a few days took 
$200; and afterwards lent the witness on his bond $300 more; 
and the residue the witness paid to the administrators after his 
death. The witness stated, that when he went to get the deed 
from Birchett and Ormond, the latter admitted that the con- 
versations with Carpenter, before Adderholt was sent for, “were 
or might be sufficient” to make him think they would have 
brought Falls or the bond, if he had not been too drunk; and 
Ormond afterwards acknowledged, that they told Carpenter 
that they, Birchett and Ormond, would run all risks about the 
bond to Falls. Birchett also admitted to him, that before he 
bargained with Carpenter be had tried to get a lease from 
Falls, and could not; but Dixon said it was not from Falls, but 
from one Crane, who then had a lease from Falls. 

It clearly appeared upon other proofs, that Falls had been 
in possession from 1823 up to August 1829; and that he or his 
tenants lived on the land, and had parts of it in cultivation; 
and, particularly, that some weeks before Birchett and Or- 
mond’s purchase, he had applied to R. M. Crane (a witness for 
Birchett and Ormond) to borrow $500 to pay to Carpenter; 
saying then, that he had paid abont $100 towards the land, 
and if he could raise $500 more Carpenter would wait with 
him; and to induce Crane to make the loan, he offered 
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[252] to lease to him the land in dispute, and to mortgage 

other land, worth $1200, and also this as a security, and 
did make a lease of part of the land to Crane; and also that on 
the 18th of August 1829, he leased four acres to Riley Arro- 
wood, to be worked for gold; on which the lessee proceeded to 
work, and the ore was found which Birchett and Ormond saw. 

Thomas Dixon, a son of Robert Dixon, who was a party, 
stated, that he heard Falls say, in the Spring of 1829, that “he 
expected to give back the Carpenter land;” and also heard F. Car- 
penter, Jr. say, that in the Spring of 1829, “his father had sent 
him to Falls to see if he would pay or give up the land, and 
that he got no money;” but he did not state that Falls agreed 
to relinquish the land. 

Hugh Patterson stated, that in the Spring of 1829, F. Car- 
penter, Jr. brought a message to Falls, and witness saw them 
conversing, but did not hear the particulars; and that next 
morning Falls said, that “he must go up in a few days and set- 
tle with Mr. Carpenter;” but whether he meant to settle for the 
corn or pay for the land, the witness could not state. A few 
days afterwards, Falls was very drunk, and was complaining of 
Dixon having gained an expensive law suit for land against his 
father, and said that he must give up the Carpenter land, and 
try Dixon himself. 

Jacob Starnes stated, that several days before Birchett and 
Ormond purchased, Falls had made leases to Arrowood and 
others, and they proceeded immediately to work, and that those 
leases were publicly known: that on the day Birchett and Or- 
mond purchased, Falls mentioned to the witness that “they had 
gone to purchase the land and gold mine in dispute.” 

John Hullett stated, that in the fall of 1828, as he thought, 
though it might be in 1827, Falls delivered one load of corn to 
Carpenter, when the latter remarked, “You have come nearer 
paying the interest than I thought you had;” and the balance 
of interest was then stated to be between five and ten dollars: 

Falls said it was less than he had expected, but that he 
[253] should never be able to pay for the land, and that Car- 

penter must sell it if he could, and pay himself: that no 
person was present but the witness and Carpenter and Falls; 
and this was the only payment he knew of. 
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Two other witnesses proved, that in Octuber 1828, F. Car- 
penter, Sen. offered to sell the land to Ormond, and said that 
Falls would not even pay the interest} and that in the spring of 
1829, Carpenter again sent word to Ormond to come and buy 
the land, as he could get nothing from Falls; and F. Carpenter, 
the son, said that Falls would give up, and had told him to sell 
the land. Falls was not present at, nor informed of, either of 
those conversations. 

To the discredit of John Hullett, many witnesses were ex- 
amined, who said that he was not credible; and other witnesses 
proved that the last payment was not made by Andrew Falls, 
the party, but by John Falls, who delivered four loads of corn 
in 1828, while Andrew was in South Carolina; and that the de- 
livery of the corn by Andrew himself was in 1827. 

Benjamin S. Johnston stated, that a short time after the sale 

to Birchett and Ormond, Carpenter informed him that when 
they proposed to purchase, they stated to him that Falls had 
consented that they should, as they intended to establish a 
mill and store which would be convenient to him, residing on 
his own land, which adjoined; and that he, Carpenter, told 
them, that he did not think it right to sell to any person after 
having agreed to convey to Falls; but that upon receiving the 
assurance before-mentioned, and believing Ormond to be a very 
honest man, he thought he might do so; and that he would not 
have conveyed to Birchett and Ormond if he had not believed 
it was approved by Falls. 

Richard McKee, a nephew of Carpenter, stated that two or 
three weeks before Carpenter died, and when he was “fully at 
himself,” he stated to the witness, that he told Birchett and 
Ormond that he had sold to Falls, who held his bond; and that 
Ormond replied, they had seen Falls, and he did not want the 
land, and had told them to go and purchase: that he Carpenter, 
would still do nothing until Adderholt was sent for, who 
said, when he came, he thought the bond for title was [254] 
out of date: that putting confidence in Ormond, and 
thinking the bond void, he made them a deed; but that he soon 
learnt from Falls that he had not given his consent to Birchett 
and Ormond, and therefore he received payment from him, 
and was willing to make the title to him. 
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Robert Dixon was, after his release and disclaimer, examined 
by Birchett and his associates, under an order, subject to all 
just exceptions. He stated that those persons did not know 
that the gold found was on the Carpenter land, but they be- 
lieved it extended to it; and that he told Carpenter, before he 
signed the deed, that he, the witness, expected there was gold 
on the land, as some had been found on the piece he had that 
day entered, on the branch just below. He also stated that, in 
the winter before, at which time gold had not been found, Falls 
told him that he could not pay for the Carpenter land without 
selling a tract devised to him by his father; and that he would 
rather give it up than to sell his father’s old place. In a few 
weeks afterwards, Carpenter told him that Falls had given him 
up the land, to make his own out of it; and desired him to let 
Ormond know it, and request him to come up and buy. Upon 
being asked whether Falls did not tell him that he had actually. 
given up the land, the witness replied that he did not, but only 
that he would have to do so. 

There was also much testimony as to Falls’s circumstances in 
which the witnesses expressed opinions somewhat at variance. 
Upon the whole of it there was no doubt of his solvency. When 
he made the contract, he had but little property, and was a 
young man living with his father, who was a farmer in easy 
circumstances; and Falls could himself get credit, from the 
general confidence in his honesty. He added somewhat to his 
property, and contracted debts; and in the early part of the 
year 1828 his father died and left him lands and a slave, worth 
about $2000, but somewhat encumbered; so that Falls’s clear 
estate, after discharging his father’s debts and his own, (ex- 

clusive of the lands then in dispute, and the price to be 
[255] paid for them,) was, in 1828 and 1829, of the value 
probably of twelve or fifteen hundred dollars. 

These cases were brought on, and argued together at very 
great length, by Badger, for Falls and others; Thompson (of 
South Carolina,) Devereuaw and Jredell for Birchett and others; 
and by Pearson and Winston for Carpenter’s heirs. We can 
give only a sketch of the arguments for the different parties. 


Badger, for Falls and others.—If, when Birchett and Ormond 
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made their purchase, Falls had a subsisting contract of pur- 
chase with Carpenter, he has a right to a decree for specific 
performance; and it is sufficient to show that Carpenter must 
make a title, though Birchett and Ormond had no notice. Car- 
penter has received no money, but only securities for Birchett 
and Ormond’s purchase, which may be surrendered. If they 
had paid, it is confessed that they had notice; but if not, there 
can be no objection to the relief sought. Falls having had an 
equitable right against Carpenter, how has it been lost? Seve- 
ral modes have been alleged in the bill of Birchett and others. 
The first is, that by his delay, Falls has lost his right to call for 
a specific performance, and must be left to his remedy at law; 
in other words, that he cannot call for.a specific performance, 
unless he can show that he has been prompt in the perform- 
ance of his stipulations; and that otherwise, he will be barred, 
by lapse of time. There are said to be two classes of cases for 
specific performance; Ist, where time is of the essence of the 
contract; and 2dly, where it is not. The non-performance of 
the contract does not make it absolutely void, but only void- 
able by the party, with whom it was made. At law, when one 
party has failed, he cannot support an action; but it is other- 
wise in a court of equity. The party who is to receive per- 
formance may give notice that he insists upon it, and then the 
court will consider the time as of the essence; but if he does 
any thing recognising the contract, that will prevent him from 
resisting a specific execution. Sug. on Vend. 288. Time is 
particularly attended to in the sales of reversions—where the 
purchaser waits until a change of circumstances,—and where 
the vendor insists upon avoiding the purchase on ac- 

count of the delay on the part of the purchaser. Green [256] 
v. Wood, 2 Vern. 632; 5 Vin. Abr. 538, pl. 18. Spur- 

rier v. Hancock, 4 Ves. jun..667. Pope v. Simpson, 5 Ves. 
jan. 145. Coward v. Odingsale, 2 Eq. Ca. Ab. 668, pl. 5. 
Maine v. Melbourne, 4 Ves. jun. 720. In looking into these 
cases, it appears that the court will not execute an agreement 
for one who has shown a backwardness to perform his part, 
particularly when the circumstances are altered. In rever- 
sions, time is an essential part of the contract, but no case can 
be shown, where, upon the sale of land, the purchaser has takem 
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possession and given satisfactory securities, he can be refused 
a specific execution, on account of his delay only. The vendor 
may, indeed, ask a performance, and, upon a neglect, treat it 
as a nullity. But if time is of the essence of the contract, the 
delay has been waived in the present case by the vendor. 
Pincke v. Curteis, 4 Bro. Ch. Rep. 328. Lloyd v. Collet, 4 
Bro. Ch. Rep. 468. Hoggart v. Scott, 5 Eng. Con. Ch. Rep. 
504. Seton v. Slade, 7 Ves. jun. 267. In this last case, the 
Lord Chancellor considers time as not of the essence of the con- 
tract, but that if it were, the act of a party might dispense 
with it. Hudson v. Barton, 3 Mad. Ch. Rep. 440, or 227 of 
the American edition. Time may be of the essence of the con- 
tract, but lapse of time may be waived, if, after the expiration 
of the time, the contract is recognised. Where time is made 
by the parties, or from the nature of the subject is of the es- 
sence of the contract, a party after the time must not treat it as 
valid. Carpenter could not, under the circumstances, have ob- 
jected to Falls’s claim to a specific execution. To have enabled 
him to do so, he ought to have sent back the notes, demanded 
the bond to make title, and insisted that the contract was at an 
end. If he intended to avail himself of the non-payment, he 
ought to have given notice, and proposed to restore all things 
to their former condition; and distinct and unequivocal notice 
should have been given that he considered the contract at an 
end. But up to the time of the sale to Birchett and Ormond, 
Carpenter considered the contract as still subsisting. Birchett 
and Ormond made false representations to Carpenter, 

[257] that Falls was willing to give up the contract; and upon 
this, Carpenter consented to sell tc them. Upon what- 

ever grounds Carpenter had a right to put an end to the con- 
tract with Falls, if he did not do so, and Birchett and Ormond 
took a conveyance from him, knowing of Falls’s rights, they 
are bound by any thing which had taken place, or might there- 
after take place between Falls and Carpenter. And Carpenter 
had a right to demand his deed from Birchett and Ormond, in 
order that he might clear the equitable title conveyed to Falls. 
In this case, time was not of the essence of the contract, and 
even if it were, it only gave to Carpenter the right to revoke; 
and it appears, that he not only did not revoke, but even recog- 
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nised the contract as subsisting; and as Birchett and Ormond 
purchased under false representations, they are bound by all 
the equities against Carpenter. 

It is said, however, that Falls is not entitled to call for a spe- 
cific perfurmance, not only because of his delay, but also on ac- 
count of the total renunciation of the contract on his part. If 
@ renunciation can be made, in such a case, by parol, it must 
be a total renunciation of the whole contract, and a restoration 
of all things to their former condition; and this must be shown 
by clear, distinct and unequivocal evidence. Price v. Dyer, 
17 Ves. jun. 356. Sugden on Vendors, 113. If any thing 
were done under the agreement, it must appear that it is un- 
done, and that the parties are restored to their original situation. 


Thompson, Devereux and Iredell, for Birchett and others.— 
We shall contend, that on the 22d day of August 1829, Falls 
had no right to a specific performance from Carpenter; for if 
he had, as Birchett and Ormond purchased with notice, they 


cannot have a decree. But before discussing that proposition, 
we shall insist, that the bill of Falls is so essentially defective 
that it must be dismissed. A bill for specific performance 
ought to contain every ailegation necessary to be proved on 
the hearing. This bill does not allege, that Falls paid, or of- 
fered to pay, or was ready to pay, for the land, on the 22d of 
August 1829, when Birchett and Ormond purchased. He al- 
leges only that Birchett and Ormond knew that Carpen- 

ter had his notes. In support of this objection, and also [258] 
to show that it is too late to amend, we refer to Lyon v. 
Tallmadge, 1 John. Ch. Rep. 184; Hall v. Maltby, 6 Price’s 
Rep. 240; Flint v. Field, 2 Anst. 543; 2 Har. Ch. Prac. 834; 
Equity Draughtsman, 12; 2 Mad. Chan. 168. His allegation 
that he paid Carpenter afterwards, is not sufficient. Banks v. 
Carneal, 10 Wheat. 188; Harding v. Handy, 11 Wheat. 103; 
Chit. Cas. 274; 2 Chit. Dig. 767, tit. Pleading, sec. 2, let. A. 
The bill does not propose to pay the negotiable securities which 
Birchett and Ormond gave for the land. 

We come now to consider Falls’s right to a specific perform- 
ance. All the heads of equitable jurisdiction are reducible to 
those of accident, fraud, mistake and trust. The right to a spe- 

[Dev. & Bat. Eq., Vol. 1.—*17.] 
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cific performance is founded upon the idea of a trust. Where 
one party has performed his part of an agreement, he has a 
right, as trustee, to call for a specific execution from the other. 
This is not extended to chattels, because the law can give ade- 
quate relief, and equity will not therefore interfere. A party 
performing being considered as trustee, if he has neglected 
performance of his part, he can have no right to a decree, un- 
less he show some other ground of equitable relief, as that he 
was prevented by accident, or the fraud of the other party. 
From this it may be deduced, that time is of importance in 
equity, but that it may be dispensed with when other equita- 
ble considerations interfere, even where it is made absolutely 
requis te | y the parties. The most usual of these equitable 
considerations is a waiver by the other party of his right to de- 
clare the contract void. The acts of waiver must be alleged in 
the bill and proved, in order to give the Court jurisdiction up- 
on the ground that it would be a fraud in the party to refuse a 
specific execution after such waiver. Hatch v. Cobb, 4 John. 
Ch. Rep. 559. But the mere default of a party alone cannot 
give him a right to relief. Instance the case of a tenant per- 
mitting the premises to go to ruin by default. Ail v. Barclay, 
18 Ves. Jun. 63; Reynolds v. Pitt, 19 Ves. Jun. 1438; White 
v. Warner, 2 Mer. 460; Bracebridge v. Buckley, 2 Price, 200. 

From these cases it is insisted, that where there is no 
[259] fraud, accident or surprise, a default will not be over- 

looked. The cases of Pincke v. Curteis, Seton v. Slade, 
and Haggart v. Scott, cited by the counsel for Falls, are all ca- 
ses of waiver by the defendant. Time is a law imposed upon the 
parties by their own act, and he who has the right to insist 
upon it, may waive it, but his waiver must be charged and 
proved. Ogilvie v. Foljambe, 3 Mer. 52; Levy v. Lindo, Ib. 
81. These principles and cases are destructive of the position 
that notice must be given of the intention to rescind the con- 
tract, before it can be done. Harrington v. Wheeler, 4 Ves. 
Jun. 686; Hatch v. Cobb, 4 John. Ch. Rep. 559. A party in 
default seeking an equity, may be repelled by a greater equity 
on the other side, as in the case of rise in value, which alone 
will be a bar to a specific execution. Alley v. Deschamps, 13 
Ves.. Jun. 225; Brashier v. Gratz, 6 Wheat. 528. The time 
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for performance is limited to the maturity of the notes, where 
no other time is fixed. O’ Rourke v. Percival, 2 Ball & Beat. 
60; Lawrenson v. Butler, 1 Scho. & Lef. 13; Benedict v. Lynch, 
1 Juhn. Ch. Rep. 371; Martin v. Michell, 2 Jac. & Walk. 428. 

A party who seeks a specific performance must be able and 
willing, and must have been always able and willing, to per- 
form his part of the contract; and, in this case, if Falls was at 
any time unable to comply with the contract, his right is gone. 
It is contended, that he was at one time insolvent, and there- 
fore that there was then no uvatuality between the parties. Bra- 
shier v. Gratz, ubi supra; Omerod v. Hardman, 5 Ves. Jun. 
722; Guest v. Homfray, ibid. 818; Heaphy v. Hill, 1 Eng. Con. 
Ch. Rep. 332. It is said that the fraud perpetrated by Birchett 
and Ormond upon Carpenter, in representing Falls as willing 
to surrender, communicates to him all the advantages resulting 
from Carpenter’s willingness to sell. But this cannot be s0. 
Falls, Wilson & Co. made of Carpenter substantially a new 
purchase; paid no more than Birchett and Ormond; took by a 
later deed; had no equity against Birchett and Ormond, whose 
claim to the land was at least equal to theirs; and yet it is con- 
tended that Birchett and Ormond’s legal estate is to be 
taken away and given tothem. If Falls had aright, [260] 
Birchett and Ormond did not affect it; if not, nothing 
ex post facto gave him one. 

This brings us to the question, whether any fraud was prac- 
tised upon Carpenter. We contend, Ist. That there was no 
surprise upon Carpenter; he had the aid of his confidential ad- 
viser. Pratt v. Barker, 2 Eng. Con. Ch. Rep. 1: had a dis- 
tinct abject in view, to-wit: the sale of his gold mine, and if he 
chose voluntarily to sell it at an undervalue, equity will not re- 
lieve him. Willis v. Jernigan, 2 Atk. 51; Smyth v. Smyth, 2 
Mad. Ch. Rep. 75, 89, 93; 1 Fonb. Eq. 117. 2dly. There was 
no misrepresentation as to Falls’s willingness to give up the 
contract. He was in fact willing, and Carpenter knew all about 
it. It was at best but matter of opinion upon a question of 
law, and that opinion was correct. But if not, unless proved 
to be designedly false, it does not vitiate. Lewis v. Jones, 10 
Eng. Com. Law Rep. 393. 3dly. The statement about the mill 
and store was harmless, if untrue. It had no effect upon the 
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relation between Carpenter and Falls. A falsehood which does 
not affect the judgment, and produces no damage, will not vi- 
tiate a contract. Vernon v. Keycs, 4 Taunt. 488; S. C. 12 East, 
632; Fellows v. Lord Gwyder, 2 Eng. Von. Ch. Rep. 61. 4thly. 
As to the alleged false suggestion about the gold mines, it ap- 
pears that it had no influence upon Carpenter, as he repeatedly 
declared that he did not care for gold mines. In bills for spe- 
cific performance, vague declarations are regarded merely as a 
ground for putting a party upon his guard. Trower v. New- 
combe, 3 Mer. 704; Scott v. Hanson, 2 Eng. Con. Ch. Rep. 7. 
The mere inadequacy of value is not sufficient to prevent a 
specific performance. White v. Damon, 7 Ves. Jun. 30. Still 
less will it, if the value is increased by a future contingency. 
Ramsbottom v. Parker, 6 Mad. Ch. Rep. 5. The law does not 
require a disclosure of every thing, except in the ease of insu- 
rance. Its object is to excite that diligence which is necessary 
to guard against imposition, and to secure that good faith which 
is necessary to the intercourse of society. 1 Fonb. Eq. 380; 
Harris v. Kemble, 2 Eng. Con. Ch. Rep. 61. 
If one man sells brass to another for gold, honestly 
[261] supposing it to be gold, and makes no false affirmation, 
the purchaser is bound to pay the price stipulated, though 
he supposed he was buying gold. Seiwas v. Wood, 2 Cains’ 
Rep. 48; Chandler v. Lopez, Oro. Jac. 4; Snell v. Moses, 1 John. 
Rep. 96; Sweet v. Coldgate, 20 John. Rep. 196; Holden v. Da- 
kin, 4 John. Rep. 461; Oneida Co. v. Lawrence, 4 Cowen’s 
Rep. 444; Welch v. Carter, 1 Wend. 185; Culver v. Avery, 7 
Wend. 350; Pickering v. Dawson, 4 Taunt. 778; Schneider v. 
Heath, 3 Camp. N. P. Rep. 505; Zarly v. Garret, 17 Eng. Com. 
Law Rep. 522. And the converse of these cases must be true, 
that if one sell gold for brass, and the purchaser knows it to be 
gold, but makes no false suggestion to continue the seller in 
his error, the purchase will be good. 


Pearson and Winston, for Carpenter’s heirs—It has been 
contended on behalf of Falls, that as he once had a valid con- 
tract of purchase with Carpenter, it is incumbent upon Car- 
penter to show that his right to a specific performance has been 
lost. In answer, we say, that there never was any right to a 
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specific performance, for although a contract did subsist, the 
right to a specific execution never arose, as that depended upon 
a faithful compliance with the terms of the contract. It is now 
contended by us, that time is an essential part of the contract 
of purchase; but it is admitted that it may be dispensed with, 
like any other term of the contract, by the conduct of the par- 
ties. There is a difference in this respect between the Courts 
of law and those of equity. The first looks upon every part of 
the contract as essential; but the latter will not do so, where 
the parties themselves do not regard it as such. Seton v. Slade, 
7 Ves. Jun. 267; Hudson v. Barton, 3 Mad. Ch. Rep. 440, or 
227 of the Am. ed.; Harrington v. Wheeler, 4 Ves. Jun. 686; 
Lloyd v. Collet, in note to Harrington v. Wheeler, 489. It is 
not necessary that the vendor should declare the contract to be 
at an end, upon the default of the vendee. Brashier v. Gratz, 
6 Wheat. 528; Hatch v. Cobb, 4 John. Ch. Rep. 559. When 
one party violates a contract, the other party is at liberty at 
once, and ever after, to consider it at an end, unless he 

does something to confirm it. The reasons given for [262] 
requiring a strict compliance in the sales of reversions, 

apply precisely to this case. The object of such sales is to raise 
money, which is the very object expressly declared in this case. 
Pratt v. Carroll, 8 Cranch, 471. As to the contracts being 
discharged, it is said that though it may be done by parol, yet 
there must be clear and distinct evidence of such discharge. 
This objection does not apply to this case, because here is such 
evidence. The giving possession befure the contract is viola- 
ted, has no effect upon the right to specific performance. There 
is a distinction between time for the payment of money, and 
time for making title. The cases are mostly upon delay in 
making title, there being less necessity for strictness in making 
the title at the very time fixed on. There can be no difference be- 
tween declaring a contract vuid upon non-performance, and re- 
quiring a thing to be done in a certain time. The first is but 
a conclusion of law upon the last. 

The receipt of the money by Carpenter was not a confirma- 
tion of the contract, if it be considered as only voidable, nor 
did it make a new one, if it were void. He was not such a 
man as a contract co ld be made with, unless it be shown that 
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he knew what he contracted for, and understood his rights; and 
that no advantage was taken of him. He was an infirm old 
man, laboring under distress, and was persuaded to do what 
he did by fear of the consequences with which he was threat- 
ened. The receipt of the money was, therefore, not a confirm- 
ation, because he did not know his rights, and was laboring un- 
der a mistake as to his obligatiuns. Murray v. Palmer, 2 
Scho. & Lef. 486; Crow v. Ballard, 3 Bro. Ch. Rep. 117; Wood 
v. Downes, 18 Ves. Jun. 122; Cockerell v. Cholmely, 4 Eng. 
Con. Ch. Rep. 494. 

The transaction by which Wilson and others agreed to pur- 
chase shares in the land of Falls, and to assist in the prosecu- 
tion of a suit therefor, was an unlawful act, it being mainte- 
nance, and therefore void. Birchett and Ormond had pur- 
chased, and were in possession when this took place. Coke 
Lit. 379, a; Wood v. Downes, ubi supra; Wallis v. Duke of 

Portland, 3 Ves. Jun. 493; Stevens v. Bagwell, 15 Ves. 
[263] Jun. 139; Sweet v. Poor, 11 Mass. Rep. 549. The agree- 

ments were contracts fur both maintenance and cham- 
perty. Haw. Pl. Cr. B. 1, ch. 27, page 455, sec. 4, 12, 38, page 
464 and 465, sec. 13; King of Spain v. Machado, 3 Eng. Con. 
Ch. Rep. 643, and Culp v. Pleydell, cited in that case. When 
it appears that some of the plaintiffs have become such by un- 
lawful means, the bill will be dismissed as to all. 

We come now to consider Birchett and Ormond’s claim. The 
concealment of a material fact by a vendee, makes the contract 
void. Concealment by the vendor would certainly avoid the 
sale. A person who makes an assertion which turns out to be 
untrue, will be responsible therefor, if the other party was mis- 
led. We contend, however, for the broad ground that a fraud- 
ulent concealment or an untrue affirmation will avoid a con- 
tract. Mellish v. Batteax, 1 Peak’s N. P. Ca. 115; Shirly v. 
Stratton, 1 Br. Ch. Rep. 440; Zaidlow v. Organ, 2 Wheat. 178; 
Dean v. Raston, 1 Anstr. 64; Schneider v. Heath, 3 Camp. N. 
P. Rep. 565. Birchett and Ormond were guilty of misrepre- 
sentations in two particulars, to-wit: in a false affirmation of 
the object of their purchase, and in saying that there was no 
gold. Fellows v. Lord Gwyder, 2 Eng Con. Ch. Rep. 61; PAi- 
ips v. Duke of Bucks, 1 Vern. 227. 
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But it has been said that Carpenter is entitled to no relief 
on the ground of imposition, because of his having had a con- 
fidential adviser to assist him. This can have no effect where 
the adviser was imposed upon, as well as the principal. 

The contract with Birchett and Ormond should be set aside, 
on account of the inadequacy of the price. Stilwell v. Wilkins, 
4 Eng. Con. Ch. Rep. 132; Morse v. Royall, 12 Ves. Jun. 354; 
Coles v. Trecothic, 9 Ves. Jun. 246; IZeathcote v. Paignou, 2 
Br. Ch. Rep. 167. 


Badger, in reply. It is insisted, on behalf of Falls, that on 
the 22d of August 1829, he was entitled to a specific execution 
of the contract with Carpenter, in the first place, entirely inde- 
pendent of any evidence that Carpenter then considered 
the contract as subsisting, and was willing to perform it; [264] 
and, in the second place, because Carpenter did, in fact, 
consider it as then subsisting, and was willing that it should be 
executed. 

It is a mistake to suppose the courts of law and equity adopt 
different rules upon this subject. The common law will fix the 
time when a contract is to be executed, when it is not stipu- 
lated by the parties, according to the nature of the contract. 
When no time is fixed, it must be done in a reasonable time. 
Equity considers what is the substance of the agreement, and 
executes that, without regard to immaterial stipulations. It 
considers whether time may or may not be a necessary or es- 
sential term in the agreement. Time cannot be made of the 
essence by the stipulations of the parties, but may or may not 
be of the essence on account of the nature of the thing; as in the 
case of stock, which is of a fluctuating nature. The meaning 
of parties making time of the essence of the contract, is only 
that one party may avoid it on account of the default of the 
other. However strictly the time may be stipulated for, the 
court of equity will not regard it as essential, if, from the nature 
of the thing, it is not so. A party, against whom a default is 
committed, must be active if he wishes to avoid it. Jones v. 
Price, 3 Anstr. 924; Lloyd v. Collet, 4 Br. Ch. Rep. 368. If 
a party, immediately after a default, insists upon his legal 
rights, he may avoid the contract. It is laid down, in Sugden 
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on Vendors, that the rule as to time applies to vendor as well 
as to vendee, and that, if a title can be made at the hearing, it 
is sufficient. There is a difference in the purchase of an estate, 
whether it is intended to be kept, or to be resold; the object of 
the purchase making the difference, and time may or may not 
be essential accordingly. In the present case, no time is 
specified for the payment of the money; the bond for making 
title says, that when the money is paid, deeds shall be executed. 
The meaning is, not that if the notes are paid when they fall 
due; but when they are fully paid up, I agree then to execute 
a conveyance. The securities may be cullected, or not, 
[265] at the option of the vendor, and the title retained only 
as a security for their payment. 

Where parties differ as to the construction of an agreement, 
and lie by, it is evidence of an abandonment. Milward v. 
Earl of Thanet, note to 5 Ves. 720. Length of time, except as 
evidence of abandonment, ought to have no effect; and when a 
delay has taken place, notice must be given to the defaulting 
party, and then, if he fails, the contract may be avoided. 
Heaphy v. Hill, 1 Eng. Con. Ch. Rep. 332. The specification 
of a day when t..« contract is to be performed, does not make 
it of the essence of the contract, where it is not so in the nature 
of the thing, unless one party notifies the other, that he shall 
expect the performance at the time, and shall consider the con- 
tract void upon failure. Reynolds v. Neson, 6 Mad. Ch. Rep. 
290. Nor are the cases of Hatch v. Cobb, Benedict v. Lynch, 
Harrington v. Wheeler, and A//ey v. Deschamps, at variance 
with this doctrine. Insolvency makes no difference. Newland 
on Contracts, 256. 

As to the objection of the value of the estate being increased 
by the finding of the gold-mine; equity considers it as Falls’s 
estate, and any accession of value is to his own estate. If, in- 
deed, he had been notified to perform, and had then delayed, 
and a mine had been discovered, he could not have called for 
a specific execution. Supposing Carpenter to have the right 
to say that the contract was at an end, is his silence sufficient 
to avoid it? Or could he hold it void, while he held the notes, 
and did not offer to surrender them? 

It is true, that deeds or bonds, which are void upon the 
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ground of undue influence in obtaining them, cannot be con- 
firmed while the same influence continues. But all this stands 
upon the ground of fraud, and is totally inapplicable to the case 
of a contract, the effect of which has ceased from laches, but 
which may be set up again by the party’s waiving his right to 
take advantage of the default. 

The relief against Birchett and Ormond is founded upon thfs: 
that they purchased with a knowledge that Falls had a contract 
for the purchase of the land; that he was in possessivn; and 
that he intended to insist on the fulfilment of his con- 
tract; they therefore became trustees for him, The re- [266] 
ceipt of the money, by Carpenter, establishes a perfect 
right against him. Even at law, if he had received the money, 
and then refused, damages might have been recovered; and, in 
equity, a specific performance will be enforced. 

As to the alleged defects in Falls’s bill—Upon what grounds. 
have Birchett and Ormond a right to the money? It appears 
that their notes are held, subject to be delivered up if the de- 
cree is against them. To the objection, that no excuse for the 
delay is alleged in the bill, the answer is, that there was no de- 
lay in the view of a court of equity; but if there were, it was a 
ground for demurrer, and is tvo late at the hearing. 

To the charge of maintenance and champerty, it is replied, 
that Falls was, in truth, in possession, and therefore could not 
be guilty of the offences mentioned. Or, if he were not, at 
most his assignment would be void, leaving his rights as they 
were before. 


Rorrwy, Chief Justice, having stated the pleadings and proofs. 
as above, proceeded:—These three causes have been properly 
brought on and argued together; for nearly the same questions. 
arise in each, and all those that are important to the rights of 
the parties appear upon the pleadings in the original suit. 

The eross-bill of Birchett and Ormond is chiefly for discover- 
ing from Falls as to the matters set up by those plaintiffs in 
their answer as defendants to his bill. It charges only one 
new fact, or rather puts that fact more distinctly and in a 
stronger light than their answers did: That is, that Falls was on 
the land with Birchett, and knew of his intention to purchase, 
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and made no objection, but expressed his satisfaction. But the 
allegation is positively denied by Falls, and there is no evi- 
dence to sustain it. It would require very strong evidence to 
do so, for Birchett, within whose knowledge, as well as that of 
Falls, it must, if true, have been, does not venture to state it in 
that way in his answer; but only in general terms, that they 

inferred he had abandoned, because Carpenter had 
[267] offered to sell the land for several months, and they had 

not understood that Falls had forbidden him. The 
plaintiffs have examined but a single witness with a view to 
this point (Starns;) and he says only, that on the 22d of Au- 
gust, Falls mentioned that those persons had gone to buy the 
land. But that does not tend to show his assent to the pur- 
chase, and is entirely consistent with his answer, that he him- 
self heard of their intention only on that day, and after they 
had gone. It reached him as a piece of common information, 
and in the same way he may have mentioned it. His conduct 
immediately before, and subsequent, renders the assertion of 
the bill incredible. All the other parts of this cause, which 
can oppose the relief to Falls, are involved in the original one, 
and may therefore be disposed of with that. 

The cross-bill of Carpenter’s heirs was probably filed prin- 
cipally to enable the plaintiffs therein to impeach the deed to 
Birchett and Ormond upon their alleged fraud, in case a de- 
cree should be refused to Falls in the original suit; and there- 
fore Falls was made a party, that it might appear that his 
interest had been put out of the plaintiff’s way. It brings for- 
ward no new matter against Falls; and if the matters charged, 
and admitted or proved, be insufficient to bar Falls from specifie 
execution, still less will they authorise a decree that he shall 
give up the agreement. Equity may refuse to help either party, 
and leave both to law; but there is no ground in this Court to 
cancel a contract, fair in its origin, upon the score merely of 
detault or abandonment. There cannot be a case of that sort, 
upon which that relief could be asked in equity, in which the 
facts, on which it was asked, would not defeat an action at law 
on the contract. As a bill of discovery simply, it has entirely 
failed with respect to Falls; who denies that he had either re- 
scinded or abandoned the contract. The plaintiffs can have no 
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relief, therefore, upon it, if Falls should be found entitled to a 
decree in his suit; for if Birchett and Ormond practised the 
grossest fraud in obtaining the deed,—although it may affect the 
costs,—it becomes immaterial to these plaintiffs as soon 

as their interest in the subject ceases; and it is shown to [268] 
belong, in the view of this Court, to the other party, 

Falls. It may be remarked, however, that the case is much 
stronger for Falls in the suit by the Carpenters, than upon his 
own bill; because there is important evidence competent in the 
former, which he cannot read against Birchett and Ormond in 
his suit, which is, the testimony of Johnston and McKee as to 
the declarations of Carpenter, the father, after he made the 
deeds. Falls had a right to use those declarations as against 
Carpenter, both to repel the imputation of abandonment on his 
part, and the charge of surprise on Carpenter, which the bill of 
his heirs says, ought to prevent the acceptance of the money 
by him from being considered as a confirmation. We think, 
indeed, that there is no ground for the allegation of surprise; 
for it is clear to our minds, from the testimony of those wit- 
nesses, and that of Adderholt, and from many other concurring 
circumstances, that Carpenter never considered the contract 
abrogated, or that he could honestly sell against the consent of 
Falls; and that he would not have sold without his consent, or 
supposed consent. He may not have known, and probably did 
not know, what remedy a Court of Equity would give on the 
contract; and may have thought that all Falls could have done, 
at any time, was to sue for the penalty, and that even that was 
then out of his power. But he had no idea, fhat he had let 
Falls off; or that Falls wished to be off. He constantly meant 
to convey to Falls, if he could pay the money. He probably 
believed that Falls would not, after all his indulgence, stand in 
the way of asale to another, if it became necessary for Car- 
penter to have money, and Falls could not raise it. But that 
was all. He had in his own mind gone no further, if even that 
far. ‘That was the reason why he spoke of “the bond being 
dead,” and at the same time inquired whether Falls was willing 
to give it up. Whether Falls could sue him, or not, he had al- 
ways a regard to the interest and wishes of Falls; and however 
deficient his knowledge of artificial equity, or whatever the 
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grade of his intellectual capacity at the time may have been, 
he seems to have retained to the last that best kind of 
[269] sense, which prompted him to be an honest man, and 
observe his contracts in good faith, according to their 
substantial meaning, as understood by the parties. As against 
his heirs, therefore, the inference from these facts is strong, 
that the contract was considered by the parties to be a subsist- 
ing one; and it is rendered conclusive, by the subsequent de- 
clarations, which are express to that purpose. That Carpenter 
was deficient in understanding to make a contract, or transact 
ordinary business, there is no evidence that will bear stating; 
much less that he was incompetent to acts proper to the per- 
formance of a previous fair contract. The argument that he 
was ignorant that the contract was not binding, and therefore 
his acts and declarations, under the belief that it was binding, 
ought not to be deemed a confirmation, is altogether fallacious. 
It is founded upon the cases of conveyances obtained by trus- 
tees, tutors or guardians. They are voidable, and cannot be 
confirmed by a second deed, unless the first deed was known to 
be not binding, and the second was intended simply to make it 
so. The meaning is, that the last shall not cure the vice of the 
first, unless it was intended to have that very effect; which can- 
not be, if the maker thought himself obliged by the one to make 
the other. But that has no application to the case of a contract 
which has no vice, but was fair; in respect of which, the only 
question is, whether it continued to be a contract between the 
parties. Acts done under it establish its subsistence. They do 
not constitute a case of confirmation, but of performance. There 
could nut be a doubt, therefore, that in the actual state of the 
case, as against Carpenter, the plaintiff, Falls, would be en- 
titled to specific performance, if the legal title were now in his 
heirs, Their cross-bill must consequently be dismissed, as 
against Falls and those claiming under him, and with costs. 
That brings us to the inquiry, what relief he is entitled to, as 
against Birchett and Ormond, in the original suit. 
That question was made in the argument to depend mainly 
upon the right of Falls to have called for a deed from Carpen- 
ter, upon the facts existing before and on the 22d of 
[270] August 1829, as those facts appear upon the proofs, ex- 
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clusive of the subsequent declarations and acceptance of 
the parchase-money by Carpenter. Birchett and Ormond are 
purchasers, who have not paid any money, and consequently 
stand in Carpenter’s shoes, in respect to the equity of Falls: but 
that equity must be established against them by evidence that 
is competent against them. The Court will consider the case 
in that light, and throw out of view the testimony of Johnston 
and McKee, and the payment of the balance of the price. 

The deposition of Robert Dixon must, for a like reason, be 
rejected upon this part of the case. Having released to his 
companions before Carpenter filed his bill, he was not made a 
party defendant to it, and his deposition was therefore compe- 
tent for Birchett and Ormond against Carpenter. But it can- 
not be read against Falls, as to whom the release pendente lite 
is a nullity, and who must have a decree against the witness, if 
he gets one at all. Indeed, his liability for the costs, although 
in discretion, would be a sufficient objection, according to 
Barrett v. Gore, 3 Atk. 401. That case has been questioned 
in some of the Courts of this country. Nevertheless we ap- 
prove of it; because it is a safe rule, that a witness should be 
entirely disinterested, and in a case of this kind the Court 
must, upon its settled principles, decree costs against Dixon, if 
any decree be made against him. 

In the point of view in which the case is now to be regarded, 
the offers of Carpenter to sell to others, and the declarations of 
him and his son, that Falls had agreed that he might do so, 
must also be put aside, because the knowledge of those cir- 
cumstances is not brought home to the plaintiff. 

It may be remarked here, however, that upon one ground, 
Falls might be found, upon investigation, to have a substan- 
tive equity against those purchasers, distinct from that he 
might have had against theircommon vendor. Supposing that 
the contract had not been expressly rescinded, but that Car- 
penter thought that it had been abandoned by Falls, and under 
that impression sold to another, who contributed to pro- 
duce or confirm that impression, and represented that [271] 
Falls had abandoned expressly in favor of the person 
seeking the second purchase: it would seem to constitute a case 
of deliberate deception by active meaus for the sake of gain, 
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which ought to deprive the purchaser of all the advantage of 
his deed, and make it subservient to the interest of the party 
whose conduct and wishes had been misunderstood by him who 
made the deed, and misrepresented by him who took it. In 
this aspect of the case, Carpenter’s own interest is to be con- 
sidered as gone at all events, either upon his contract with 
Falls, or his deed to the others, and the question is, to which 
of them ought it to go? Carpenter honestly disbled himself 
from conveying to Falls. He knew he had made default, and 
from that he may possibly have inferred that the contract was 
abandoned by Falls. He was ignorant that, in fact, it was not 
abandoned. But Birchett and Ormond knew, and fully knew, 
better. Their answer, indeed, states that Carpenter told them 
that the bond was void, and that Falls had abandoned—intend- 
ing to imply a negative pregnant to the proposition, that such 
remark fell from them. But they do not say that affirmatively; 
and the answer being silent as to that charge of the bill, the 
unequivocal testimony of the witness (Adderholt) proves it; 
and also, that Carpenter deemed it a most material circum- 
stance that Falls was willing the other should buy. Admit 
that Carpenter might have insisted on the default as a forfeit- 
ure; yet if he did not, and wonld then have conveyed to Falls, 
upon the footing of their former contract, in preference to con- 
veying to Birchett and Ormond, upon a new contract, against 
the wishes of Falls, ought not the last bargain—the price being 
the same in each—to be looked upon as having been made, 
substantially, in compliance with the first contract, as it was, 
expressly, upon the supposed wishes of the party to that con- 
tract? Carpenter is put out of the way, because he would not 
rely on Falls’s default against him. Are the others in a pos- 
ture to raise the objection, simply because he might have done 
it, though he did not? Notice subjects them to all the equities 
against Carpenter; but their conduct may prevent them from 

being entitled to all his defences against Falls. Now, 
[272] whether Carpenter told them that the contract with 

Falls was not binding, or they told him so, it is certain 
that Carpenter would not have made them a deed, as the con- 
tract had not been actually cancelled, if he had not believed 
that Falls fully assented to it. This they knew perfectly was not a 
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fact, though they represented it to be the fact. They assign 
eertain reasons why the opinion they attribute to Carpenter, 
that “the bond was void,” and that Falls had abandoned, 
might have been deemed correct by them. But they could not 
deny a knowledge of other facts, notorious to them, that proved 
conclusively that he had not, in truth, abandoned, though his 
claim might not have been valid in law. They knew that he 
was in possession; that he was cultivating a part of the land; 
that he had discovered gold, and was engaged in collecting it; 
that he had given leases to others for the same purpose; and 
above all, that he had refused a lease for a part, to the very 
person who pretended that Falls was willing that he might 
take an absolute conveyance for the whole. They knew that 
he was not only able, but in a very short time, would be ready 
to pay the purchase money; and that if he did, Carpenter felt 
himself bound (whether he was or not in law,) to make the deed 
to Falls. Yet they hold out, that he could not pay, and did 
not wish to have the land, studiously producing or confirming 
that belief. They got, then, the title from the person in whom 
it was vested, because that person was governed by the wishes 
of Falls, as baving a prior claim—a claim which he was willing 
might be renounced, but also ready to recognise, as the right, 
if asserted. It would have been as beneficial to the claim- 
ant, and it was as effectually used by the other parties, as the 
most perfect right could have been. After pretending to be 
substituted to it, and thereby gaining the legal title, can they 
supersede the thus acknowledged right, by the objection that 
it was not legally valid? It should rather seem, that whatever 
it was before, it was thereby made valid, as against them. But 
as little was said in the argument upon this view of the sub- 
ject, the Court has considered the case upon the points on 
which the counsel placed it, and on which it will be decided. 
The first objection on the part of the defendants would 

be fatal, if founded in fact. It is, that the contract was [273] 
expressly rescinded by a subsequent parol agreement. 

But to this allegation there is no evidence, while it requires 
that which is clear, positive, and above suspicion. Hullett’s 
testimony comes the nearest to it. He states a proposition by 
Falls; but no assent on the part of Carpenter. Besides, the 
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witness is mistaken as to the time; for, more than a year after 
the one lead of corn, which Hullett saw Andrew Falls deliver, 
four other loads were delivered fur him (1828,) by John Falls. 
The parties, therefure, acted on the contract after the time 
Hullett speaks of; which proves that it was not then rescinded, 
As late as the spring of 1829, Carpenter sent for further pay- 
ments; and the defendants have themselves examined witness- 
es, who can go no further towards establishing even abandon- 
ment, than to state Falls’s declarations about this last period, 
that “he would have to give up the land,” or that he “must 
give it up because he could not pay for it.” The Court must 
therefore declare that the contract was not rescinded by agree- 
ment between the parties; and that it was not expressly re- 
nounced or abandoned by the plaintiff Falls. Those declara- 
tions are only indicative of his fears, as to what necessity or 
convenience might require him to dc, and not of a past or im- 
mediate refusal to proceed on the contract; for he still continued 
to act as owner, and to strive to raise the purchase-money by 
a mortgage of his other property. He is therefore entitled to 
the common decree, unless other reasons render it unfit that he 
should have it. 

The substance of the objections consists in the failure of Falls 
to pay the purchase-money punctually, and in his insolvency, 
which rendered him unable to perform his agreement, until 
the land rose in value, and then only out of the land itself; and 
in the great increase of value immediately before he offered to 
comply. The argument for the defendants did not distinctly 
proceed upon those grounds severally, as if any single one of 
them constituted a bar to the relief; though the principal pro- 
position taken was the general one, that time is material in 

equity, and is deemed of the essence of the contract, and 
[274] therefore the relief must be refused; and the other cir- 

cumstances were invoked to sustain that doctrine, by 
showing its reasonableness, in its application to this cause. It 
struck us that it required the whole, to make the argument 
. plausible; and that if any one of the positions be false in fact, or 
immaterial to the conclusion, the whole proposition must fall. 

The allegation of insolvency is unfounded. There was no 
change in the circumstauces of the plaintiff, except for the bet- 
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ter; and he was fully able to pay the debt. Had he been in- 
solvent, it would be a question how far one who contracts with 
a person, known by him to be in that situation, could, after an 
increase in the value of the estate, allege, for the first time, 
that as a reason for annulling the contract; or why a court of 
equity should not give full effect to it. It might form a proper 
motive for inserting in the contract a clause, that default should 
avoid it; and be __ ate with the court for holding, in such 
case, that the provision was not formal, but substantial. But 
when the vendor retains the title as a security, and, also, takes 
bonds of the vendees, as a separate and absolute obligation, 
binding on the person, and recoverable without showing per- 
formance on the part of the vendor; and likewise deals with an 
insolvent person as if he were solvent, by leaving him in the 
articles, at large, as to time, it is not seen how the court can 
put a construction on the instrument, founded on the circum- 
stance of insolvency, as indicative of the intention of the par- 
ties. Insolvency, whether existing at the time of the contract, 
or occurring subsequently, if continuing, so as to disable the 
purchaser from fulfilling his contract, may authorise the other 
party, after request and default, to renounce the contract; and, 
after reasonable notice, may discharge him; or it may be evidence 
with other things, of abandonment by the purchaser. But*in 
that case, it may also be repelled by other evidence that tlfere 
was no abandonment in fact. Insolvency, by itself, does not 
dissolve the agreement; nor put it in the power of either party 
to treat it as dissoluble, at his will merely. But it is useless 
to speculate upon the consequences of that circumstance, 

if it existed; it is not the fact, and therefore cannot be [275] 
brought to bear on the argument. 

It is otherwise with respect to the increase in the value of 
the land; which, at any rate, will bring a great deal more in the 
market than the contract price. It might be well, however, to 
ask, who now urges this fact; and whether that party can avail 
himself of it? Carpenter’s interest in the subject in litigation 
is excluded, as already stated; and the decree, as one for spe- 
cific performance, if made, must be against Birchett and Or- 
mond, who have the legal tifle. They are alone interested; 

[Dev. & Bat. Fq., Vol. 1.—*18.] 
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and they bought after they knew of the increased value; Falls, 
before it was discovered. It is not a case of turpitude in which 
equity will not interfere, but leaves the possessor his advan- 
tage, because the other has no merit on which it can be taken 
away; it is simply an objection that equity ought not to trans- 
fer so valuable an estate for so little money. Does that lie in 
their mouth, when they were to give precisely the same sum, 
and had notice of the other’s purchase? But not to speak of 
that: it is certain that the increase of value is not such a change 
in the subject-matter of a contract, as is, of itself, a ground for 
rescinding or not enforcing articles. The thing contracted for 
is, in equity, considered the purchaser’s, from the time of the 
contract, and stands as a security only, to the seller. Ordina- 
rily, therefore, advantages or disadvantages, arising subsequent- 
ly, either from unforeseen accidents, or from contingencies, on 
which the value was known at the time to be dependent, can- 
not be a cause for refusing to enforce an executory agreement, 
more than for annulling an executed conveyance. Paine v. 
Meller, 6 Ves. 352; Pritchard v. Ovey, 1 Jac. & Walk. 403; 
Revel v. Hussey, 2 B. & Beat. 287. What happens to the pro- 
perty, while the contract is in full force, cannot alter the re- 
spective rights, If one of the parties refuse to perform, and 
these comes a change of circumstances, upon the strength of 
which he is desirous to go on with the bargain, and insists on 
it, he may properly be repelled, although he was not watching 
for that change; because a favorable chance ought not to profit 
him who would not run the risk of an unfavorable one. In like 
manner, if a loss arises by a fall in value of things of 
[276] fluctuating price and subjects of traffic, and the vendor 
could not or would not make a title, according to his 
contract, in which case the purchaser might have avoided the 
loss, the former, having caused the loss, ought to bear it; and 
cannot compel the other to take the property. This brings us 
to the consideration of the grounds of decreeing specific per- 
formance, and of what is deemed a fault of the party, which 
shall defeat this relief. 
It has been contended, that the non-payment of the purchase 
money at the day; or, at any rate, that circumstance, with any 
other slight one of inconvenience or loss to the seller, is a sufli- 
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cient reason for refusing it; and that here, the delay and the 
change in value discharge the vendor. The jurisdiction was 
traced to its origin, and it was said, that its principle was to 
execute specifically, a contract legally valid; and, therefore, 
that time must be essential in equity, because it is at law; and 
many cases were cited, and minutely criticised. Certainly, the 
cases show, that, under a great variety of circumstances, the 
court has refused the relief, when the party applying was in 
default in respect to the thing to be done by him, or in respect 
to the time in which the thing was to be done, and circumstan- 
ces had then so changed, that performance by him would not 
put the other party in the same situation as if it had been done 
in due time. On the other hand, the cases are as numerous in 
which the relief has been given, where there was default in 
those respects; and a change in the title or value of the proper- 
ty, upon the ground of the conduct of the parties, before or af- 
ter the alleged default occurred. We do not think it necessary 
to examine all the cases, nor to dwell much on the elementary 
principle; for we think the facts of this case are such, that the 
decree we feel obliged to make will not be in conflict with a 
principle established, or a precedent furnished, by any one of 
the cases in the books. 

What the Court deems the material circumstances of fhe 
case, may be, in a great degree, gathered from what has Qeen 
already said. But it may be well to group them together. The 
plaintiff agreed to give $750 for the land, and executed . 
two bonds for the price, payable, with interest, at one [277] 
and two years, the last of which fell due in November 
1828; and took a bond from his vendor to convey “at the pay- 
ment of the purchase-money.” He went into immediate pos- 
session, or rather continued that derived under a former con- 
tract; and acted in all respects as owner, without any objection 


' on the part of the vendor, up to the moment of the sale made 


by him to the other defendants, which occurred between nine 
and ten months after the last payment fell due. In the mean 
time he repeatedly made. payments, altogether to the amount 
of $240; of which he agreed that a part should be applied to 
another debt, and about the sum of $140, including interest, 
remained applicable to the debt for the land; and also, in the 
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mean time, he discovered a gold mine on the land, of parts of 
which he gave leases, and was exerting himself to raise money 
to discharge the balance on his bonds. The vendor did not 
wish him to give up, but wished him to complete the purchase. 
He had never renounced the contract; but had expressed, not 
to the vendor, but to others, the fear that he would have to do 
so, as he did not expect he could make the payments as soon 
as they might be wanting. We think these facts constitute the 
case of a contract partly performed, and in the course of exe- 
cution; and continuing, clearly, by the consent of both parties. 
And we are of opinion, that relief could not be denied in such 
a case, even if there has been a default, after it has been thus ac- 
quiesced in. There is no case to give countenance to a decree 
for the defendants. 

It is not denied that time is material in equity. It is always 
respected here. Nor is it denied that time may be of the es- 
sence of a contract. Exact punctuality may be of great im- 
portance to the interests of a contracting party in many situa- 
tions. In some, it is obvious, from the state of the property 
and other circumstances. In others, we do not doubt that the 
instrument may be so framed as to show what is true, namely, 
that it is a substantial part of the contract. In those cases, a 
Court can no more dispense with that than any other vital pro- 
vision. But the parties themselves can dispense with it; and 

the inquiry, where it has once existed, is, whether they 
[278] have dispensed with it. It is in that sense true, that 

time is not essential, but immateria!, in equity, when 
comparing its effects here with that at law. It never was, and 
cannot be regarded in both Courts in the same light. It is 
true, a maxim is found, that equity does not decree perform- 
ance of an agreement, upon which an action would not lie at 
law for damages; and anciently it was the usage to send the 
party tolaw. But that was to determine whether the agree- 
ment was so constituted as to have become binding at any time 
—whether it ever was a legal contract; and not whether the 
party had lost his legal remedy by accident, or the non-observ- 
ance of a provision, deemed in equity merely formal. But the 
jurisdiction is established now, upon the view of the Court of 
Equity, as to what forms a sufficient contract, and it is beyond 
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a doubt, that some are so considered, which could not be stated 
to a court of law, as for example, the cases of parol contracts 
with part performance, under the statutes of fraud. And in 
respect to time, so far from equity being governed by it as a 
conclusive bar, it was one of the earliest jurisdictions to relieve 
against it, as in the case of penalties. Suppose a day to be 
fixed for Carpenter to make a deed, and that he made after the 
day, at law the penalty of his bond might be recovered. Ought 
equity to allow that? ( ertainly not; and would not. It could 
not be tolerated, that with the deed in his pocket, Falls should 
say, “I stand upon the bond, and that every provision in it, 
time included, is of the essence.” If he could not say that, 
how can the other party? Time, with the conduct of the par- 
ties is material here, while the conduct of the parties is nothing 
at law. The law is necessarily confined to the time specified 
in the deed; because the declaration is on the deed in Ais ver- 
bis, not to be varied by another agreement or mode filed by 
acts en pais. But here, the contract is for the thing which 
thereby becomes the property, and at the risk of him who con- 
tracts to get or take it, and the other party ought not to insist 
on its forfeiture for a slip, but only on compensation for the 
loss thereby arising to him. Interest on the purchase- 

money generally places him in as good a situation as if [279] 
there had been no default. It is therefore the general 

doctrine in equity, that time is not of the essence of the con- 
tract. In cases in which it is seen really to be essential, that 
is, where it must have been understood by the parties at the 
time of the contract, that events would probably happen, in 
which interest would not be a compensation, because the title 
to the property, or its value, might be greatly affected by those 
events, and one of them holds back until the contemplated 


. contingency happen, that person cannot apply to enforce the 


contract which he has violated, and violated in bad faith, and 
as to a main ingredient of the bargain. Upon this principle 
rests the cases upon sales of reversions, stock, and other uncer- 
tain interests or titles. To decree a specific performance, in 
those cases, to the defaulter, would be to make a wager bind- 
ing in favor of him who refused to put up his stake, because if 
he had put it up, the event proves he would have won. 
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Default in respect of the time is not therefore a bar of itself, 
except in peculiar cases; but is only evidence, with other things, 
of abandonment, and of course may be rebutted. It may in 
all cases be made essential; but where it is, it does not follow 
that it is necessarily conclusive in equity, as it is at law. It 
cannot be made thus conclusive here; that is to say, so as to 
preclude a party from showing that it ceased to be essential, as 
is the case at law from the form of pleading, and the mode of 
proof. But it is never to be forgotten, that in equity a party 
may waive, and it may be shown that he did waive, a stipu- 
lation introduced into a contract for his benefit, whatever may 
be the subject or the terms of the stipulation. It was said, in- 
deed, by the counsel for the plaintiff, that both parties must be 
active, and that, even if articles expressly state that the agree- 
ment shall not be binding unless performed at the time, a party 
cannot avail himself of it, unless before the first default he give 
notice that he will take advantage of it. That would be going 
very far towards saying, that time could not be made essential; 
for if the contract be not notice enough to the parties, it would 

be difficult for the Court to perceive upon the same in- 
[280] strument, that it was essential. But a failure to avail 

himself of it, at the first fit occasion, and before or when 
the other begins, after default, to act again on the agreement, 
may produce a very different result. He gives up, thereby, 
that part of the contract, as much as the other by his default, 
if insisted on, relinquishes the other parts of it. Thus far we 
think it correct to say, that both parties must be active. A 
small matter may amount to such waiver; any thing that draws 
on the other party to execute the agreement afterwards, or 
that shows it is deemed a subsisting agreement after the essential 
default. In Seton v. Slade, 7 Ves. 264, the purchaser’s taking 
the abstract, although not bound to do so, and stating objec- 
tions to the title, overruled his defence. In Hudson v. Bartram, 
3 Mad. Rep. 440, Lord Etpon admitted the time to be of the 
essence of that contract, and it was expressed. Yet he held 
the vendor to be bound, because, when the vendee excused his 
default by letter, he did not reply to it; and afterwards referred 
@ person entitled to a charge on the premises to the vendee; 
and avoided the vendee, when he subsequently sought him ac- 
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cording to the engagements of his letter. The vendee could 
not assert the inconsistent rights of owner and vendor at the 
same time, and therefore the purchaser had a decree. If the 
party has been guilty of any unfairness; or his delay was with 
the view to test the value of the bargain before he acted on it; 
or there is satisfactory evidence from circumstances, that he 
once abandoned, or he has wholly failed to perform any part, 
and a loss has thereby ensued to the other party; in those cases 
the justice and the law are both manifestly against him that is 
in fault. Of one or the other of those descriptions, are all the 
strongest cases cited for the defendants. In Lloyd v. Collet, 4 
Bro. C. C. 469, the vendor wilfully delayed to furnish the ab- 
stract, though repeatedly requested, for six months after the 
vendee had sued for his deposit, and the subject was one of 
fluctuating price, and an object of speculation, and had fallen. 
In that case, it was said that a party’s own neglect was a sin- 
gular head of equity. Certainly it would be where, as in that 
case, nothing had been done. Hence Lord Lovcusoroves, 

4 Ves. 690, note, asks the plaintiff for a case to prove [281] 
that where nothing had been done, the time was not es- 

sential. But nothing done on one side, and advantage properly, 
and in due time, taken of that on the other, is very different 
from part performance, without any attempt to put an end to 
the contract by the other party, by notice of any sort. To 
make that case in point here, “not every thing” and “nothing” 
must have ore meaning. In Brashier v. Gratz, 6 Wheat. 528, 
the purchaser had done nothing. He could not take possession, 
for the property was in litigation, which he was to manage, 
and for which he had received compensation. He was to have 
a special warranty, and in case the land should be lost, half 
the price was to be returned to him. He became insolvent 
subsequently, and failed to pay any part of the price, and like- 
wise failed to attend to the suit at all, and at the same time re- 
fused the vendor’s offer to rescind. The vendor was then 
obliged to prosecute the suit, or lose the whole price. When 
gained, the land rose suddenly, and Brashier raised his pur- 
chase-money on the credit of it, and tendered it, and claimed a 
conveyance. A decisive objection was, that he bought the 
title as a doubtful one, but would not take it as such, nor as 
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long as the price he agreed to give was fairly the value; but 
claimed it when the title ceased to be doubtful, and the value 
increased greatly. It was a case within the principles of those 
of reversions, where nothing has been done until the life falls 
in. In Alley v. Deschamps, 13 Ves. 224, there was a sudden 
unforeseen rise; but that did not govern the judgment; it only 
proved the dishonesty of the plaintiff’s motives. Lord Ersxuve 
plainly went on the abandonment of the assignees. The pur- 
chaser took possession, and became bankrupt, after paying a 
less sum than the rent during the time he occupied. Bank- 
ruptcy is stronger than insolvency, because it is an absolute 
discharge; and it was once supposed to dissolve the contract, 
though it is now held otherwise. Brooke v. Hewitt, 3 Ves. 
255. But although the assignees might have claimed the 
benefit of the contract, they did not. They never entered into 
possession, and therefore were not liable for the purchase- 

money, unless the vendor chose to come in under the 
[282] commission, which they knew, of course, that he would 

not do. As soon as the value rose, and the assignees 
could certainly pay the purchase-money out of the estate on 
which it was a lien, they wished to make themselves liable for 
it, and take the estate. No, said the chancellor: You must net 
“lie by with a view to see whether the contract will prove a gaining 
or losing bargain, and according to the event, either to aban- 
don, or, considering the lapse of time as nothing, to claim a 
specific performance.” The decision is nothing more than that 
a party cannot elect to abandon or not, as it may appear here- 
after to be his interest. He must decide at the proper time; and 
the decision once made is conclusive. The bankruptcy alone. 
did not discharge the contract; nor was the relief refused be- 
cause the value had increased. But it was because the whole 
price remained unpaid, and nothing had been done after the 
bankruptcy; which was an abandonment. 

The present is not like the case of Hatch v. Cobb, 4 Johns’ 
C. ©. 559, which was much pressed at the bar. There was no 
acquiescence, but express notice that the vendor must sell 
again, and the purchaser bad covered all his property by a re- 
cent judgment, and there was no separate security. All the 
vendor could do was to get his land again, and he gave the 
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other the opportunity of paying for it, and keeping it. But 
this question could not arise in that case, because the second 
purchaser was not a party to the suit, and the bill could not, at 
any rate, lie for damages alone. In Benedict v. Lynch, 1 
Johns. C. CO. 371, the purchaser was let into possession, it is 
true. But the contract for purchase was expressly rescinded, 
and a new one made for a lease for one year, under which the 
plaintiff enjoyed the term, and moreover, he told the second 
purchaser, who inquired with a view to making a contract, 
that he held only for the year, and had given up his purchase. 
In Harrington v. Wheeler, 4 Ves. 686, the sale was of a rever- 
sion, and the vendee did not take possession, nor do any thing 
until he filed his bill, six years after the contract, and one year 
after the death of the tenant for life. This case is taken notice 
of in Alley v. Deschamps, as one in which money was 
paid, but it hardly deserves that character. The ven- [283} 
dee advanced £104 at the contract; but he tuok a mort- 
gage on the estate for that, and just before suit, demanded it as 
a debt, from the second purchaser. Besides, the object of the 
sale was to pay off a heavy mortgage, which the plaintiff agreed 
to discharge; and the second purchaser, who was originally 
joint-owner with the plaintiff’s vendors, was, to save his own 
share from being foreclosed, compelled to buy the other sbares, 
and discharge the mortgage himself. That case was therefore 
one both of bad faith and of unequivocal abandonment. 

The present case, on the contrary, stands on the common 
equity of a contract for an estate in possession. The purchaser 
is in arrear fora large part of the purchase-money for nine 


. months, but is fully able to pay it, and the vendor acquiesces 


in the default during the whole time; and then, without any 
notice whatever, makes a second sale to a person, with fulk 
notice, not only had before, but repeated to him at the time by 
the vendor himself. Having allowed it to subsist after the de- 
fault, he cannot put an end to it by an act which, supposing it 
to subsist, is in violation of it; but to that end there must be a 
previous, formal, and reasonable notice, that if the purchaser 
does not fulfil it, the other party will not hold himself’ bound. 
This would be the law if the purchase-money was only secured 
by the articles, and the time specifically made essential there- 
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in. It is much clearer, when the vendor holds the bonds of 
the other party, and does not offer to surrender them. Upon 
this agreement, the time also seems to be as much at large as 
it could be, unless it had expressed that it should not be mate- 
rial, and left the meney to be paid during the purchaser’s life- 
time, unless hastened by request. 

An objection was made to the assignments by Falls, upon 
the ground of maintenance or champerty. But a cestut que 
trust may surely assign when he or his trustee is in possession, 
which has been the case at every moment since his purchase. 
He has never been out of possession, and contracted on the 
land. The occupation of a small part by the others, fur a short 

time, cannot affect his conveyances, even if that could 
[284] be regarded as tortious as against him, upon the ground 
that they are only constructively trustees. 

We think, therefore, that the plaintiffs in the original bill 
are entitled to the usual decree for specific performance, and 
to be quieted in the possession by injunction; and that Birchett 
and Ormond, and those defendants who claim under them, 
must pay the costs; and that the cross-bill of Birchett and Or- 
mond must be dismissed with costs. Those decrees extinguish 
all claim of the Carpenters to the land; and consequently their 
cross-bill must also stand dismissed, as against Birchett and 
Ormond, and without the necessity of determining the question 
of fraud from their imputed concealment or representations, 
touching the discovery of gold; but without costs to those de- 
fendants. 

Per Curiam Decree accordingly. 


NOTE.—In euppert of the principles decided im this case, see Scarlett vs. Hun- 
ter, 3 Jones’ Eq. 84, and Taylor vs. Kelly, Ibid, 240. But to entitle a purcha- 
ser to a specific performance, he must show good faith and reasonable diligence. 
McGalliard vs. Aiken, 2 Ired. Eq. 186; Washburn vs. Washburn, 4 Ired. Eq. 386; 
Francis vs. Love, 3 Jones’ Eq. 321. In the last case, the defendant in 1844 con- 
tracted by parol to sell a tract of land toe the plaintiff, and in 1848 acknow- 
ledged the contract by a letter, and therein expressed his willingness to execute 
it; but the plaintiff left the State, and did not take any steps towards its com- 
pletion for six years. In the mean time the defendant, supposing the contract 
to have been abandoned, made valuable improvements on the land, and upon & 
bill then filed for a specific performance, it was held that the plaintiff had laid 
by too long, particularly as the defendant had been bound in writing, while he 
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was at liberty to repudiate the contract because he had never signed it, or any 
memorandum of it. 

Upon the subject of maintenance and champerty, see the cases of Toler vs. 
Pender, post, 445; Martin vs. Amos, 13 Ired. Rep. 200, and Barnes vs. Strong, 1 
Jones’ Eq. 100, in the latter of which the doctrine is fully discussed. 

In support of the incompetency of one of the defendants, when interested, as 
a witness for his co-defendants, see Bell vs. Jasper, 2 Ired. Eq. 597. 


~ 
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SPENCER D. COTTON, et al. Assignees of VAN BOKKELIN and WHITE, v. 
PETER EVANS, WILLIAM J. ANDREWS, BENJAMIN RUNYON, WIL- 
LIAM ELLISON, et al. 


A mercantile instrument given in the partnership name, binds all the partners, 
unless the person who took it knew, or had reason to believe, that the partner 
who made it was improperly using his authority for his own benefit, to the 
prejudice, or in a way that might be to the prejudice, of his associates. 

But, per Daniex, J. dissenting:—A person who takes a mercantile instrument, 
in the partnership name, for the separate debt of one of the partners, cannot 
recover of the others, unless he can show that they had notice of, and sanc- 
tioned it, whatever may have been his impressions as to the partner’s being 
authorised to give such instrument. 

The extent of the power and authority of each partner to bind the firm, stated 
and discussed by Rurriy, Chief Justice, and Daniet, Judge. 

A debt due to an individual member of a firm, cannot be set-off in equity against 
a debt due from the firm, when the latter debt has been assigned for the bene- 
fit of bona fide creditors. 

The receipt of money by one partner, in the partnership name, does not bind 
the firm, after notice of a dissolution had been has by the person who paid it, 
or caused it to be paid. 


The pleadings, exhibits and proofs in this cause, which were 
very voluminous, presented substantially the following case:— 
In the month of June 1826, the defendants, Evans, Andrews, 
Runyon and William Ellison, associated themselves together 
as merchants and partners in trade, to commence business on 
the first of the ensuing month. The firm had two branches; 
one at Washington in Beaufort, the books of which were 
kept in the name and style of Runyon, Ellison & Co., [285] 
and of which William Ellison was the acting partner, 
assisted occasionally by Runyon. The other branch was es- 
tablished at Sparta, in Edgecombe County, the books of which 
were in the name and style of Evans, Andrews & Co., and was 
managed by Evans and Andrews. Previous to the formation 
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of this company, Evans and Andrews had been engaged in 
business at both those places, in connection with Runyon and 
one Godwin Cotton; from which, the two latter wished to retire. 
As a house at the shipping port of Tar river was necessary to 
the house above, it became an object to establish a new one at 
Washington. For some years previous, James and William 
Ellison had carried on an extensive business there, and were in 
good credit; and it appeared that both Mr. Evans and Mr. 
James Ellison had large separate properties, and were esteemed 
rich, A.H. Van Bokkelin, one of the assignors of the plain- 
tiffs, was the personal friend of all those parties, and had long 
been the factor and general agent of all their mercantile estab- 
lishments, in New York; at which place, chiefly, they purchased 
merchandize, and to which they made shipments of produce. 
An agreement was made, early in 1826, between Evans and 
Andrews, and the two Ellisons, that a connection should be 
formed between the house in Edgecombe, and the house of the 
Ellisons in Washington, but upon what particular terms, did 
not appear. Just before that time, Van Bokkelin, to whom 
James and William Ellison owed a considerable debt, had 
failed, and made an assignment for the benefit of his creditors. 
He was succeeded in business by R. M. White, the other as- 
signor of the present plaintiffs, who had been his clerk, and to 
whom those North Carolina houses transferred their corres- 
pondence. This change in the business of Van Bokkelin was 
only nominal, for he continued to be substantially at its head; 
and some time after obtained a re-assignment, and openly re- 
assumed it in connection with White, under the name of Van 
Bokkelin and White. In a letter, dated the 6th of April 1826, 
addressed to Mr. White, Mr. Evans informed him of the pro- 

posed retirement of the persons who were then his part- 
[286] ners in Washington, and desired him “to let Mr. Van 

Bokkelin know, that we have taken the two Mr. Elli- 
sons intocompany. We shall join stocks in July.” It ap- 
peared, that after this, James Ellison preferred retiring, and 
Ranyon agreed to purchase his interest in “J. & W. Ellison’s” 
goods, debts and responsibilities, altogether; and he went, in- 
stead of James Ellison, into the new firm first above mentioned, 
which commenced business on the first of July; and, as before 
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stated, was conducted at Washington by Runyon and William 
Ellison, though chiefly by the latter. The same two persons 
were to collect and pay the debts of James and William Elli- 
son, that duty having devolved upon Runyon, in connection 
with William Ellison, in consequence of his purchase from 
James, and his covenant to indemnify him against the debts 
due from the,said firm; the assets of which were about $24,000, 
and supposed to exceed its liabilities by eight or ten thousand 
dollars. Immediately after this, William Ellison, in letters in 
his own name, and that of Runyon, Ellison & Co., assured 
White and Van Bokkelin, that the change of the firm would 
not delay, but would expedite the payment of the old debts, 
and that remittances should be forwarded, as soon as collec- 
tions could be made; and he joined James Ellison in a request, 
that he, James, should be discharged by the creditors, as Run- 
yon, Ellison & Co. had assumed the debts; but Van Bokkelin 
declined acceding to the request, because his assignees objected 
to parting from a responsible name. In July, and the subse- 
quent months of that year, and for the next two years, produce 
to a large amount was shipped to New York in the name of 
Runyon, Ellison & Co. Upon the first shipment received, 
Van Bokkelin requested, in a letter to Runyon, Ellison & Co., 
to be advised, whether the shipments in their name were to be 
passed to the credit of James and William Ellison. On the 
29th of September 1826, he again wrote to Runyon, Ellison & 
Co. enclosing accounts of other creditors in New York of J. 
& W. Ellison, which bad been left with him as their general 
agents, and said, “if you wish us to pay, return them with your 
directions.” To these two letters, it did not appear that 

any specific answers were returned. All the proceeds [287] 
of the shipments were therefore passed to the credit of 

Runyon, Ellison & Co.; but during the autumn and winter, 
Runyon, Ellison & Co. paid debts at home of J. & W. Ellison 
to a considerable amount, and drew successive bills on White, 
in favor of the New York creditors of J. & W. Ellison, to the 
amount of $4,493 95, which White accepted and paid. In all 
the dealings of these houses, those in North Carolina made no 
cash payments, but all the remittances were in produce; of the 
proceeds of which, the appropriation was made by bills. Every 
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dratt in favor of the creditors of J. & W. Ellison in New York, 
and every payment to the creditors at home, were regularly 
entered to the debit of J. & W. Ellison in the books of unyon, 
Ellison & Co.; and the bills were duly charged in the accounts- 
current, which were rendered every three or four months by 
White, to Runyon, Ellison & Co. Things were in this state, 
when, in April 1827, William Ellison remitted. to Van Bok- 
kelin, the bill of Runyon, Ellison & Co. on White, for $5,000, 
in part payment of the debt of J. & W. Ellison to Van Bok- 
kelin; and at the same time drew another bill on White for 
$492 30, in favor of another creditor of J. & W. Ellison, which 
was paid. Both of the last bills were also charged in the books 
of Runyon, Ellison & Co.; and in September 1827, when Mr. 
Andrews and Mr. Runyon were in New York together, the ac- 
counts-current of the houses under their several charge, were 
delivered to them respectively; and in those of James & Wil- 
liam Ellison with Van Bokkelin, and Runyon, Ellison & Co. 
with R. M. White, (which were delivered to Mr. Runyon,) the 
bills of April, with others, appeared; and that for $5,000 was 
stated therein to be “on account of balance due A. H. Van 
Bokkelin by J. & W. Ellison.” From that period, accounts- 
current were rendered quarterly, until the copartnership termi- 
nated, in the latter part of 1828, or beginning of 1829; and no 
intimation of any objection to these transactions reached the 

creditors from any quarter. There was no original dis- 
[288] tinct agreement, that Runyon, Ellison & Co. should as- 

sume the debts of J. & W. Ellison; nor was there any 
evidence to show that Evans and Andrews knew of the bills 
being drawn on White, in the name of Runyon, Ellison & Co., 
in favor of the creditors of J. & W. Ellison, or that they, in 
any manner, sanctioned it, except what was inferable from the 
facts detailed above, and from proof, that on one occasion, 
Evans was seen at Washington, looking into the books of Run- 
yon, Ellison & Co. The bill was filed by the plaintiffs, as as- 
signees of Van Bokkelin and White, under their joint and seve- 
ral assignment, against the persons composing the firm of Run- 
yon, Ellison & Co., and against James Ellison, A. H. Van 
Bokkelin and R. M. White, to charge, first, Runyon, Eilison 
& Co. with all the debts of J. & W. Ellison, upon the ground 
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that they had been expressly assumed; second, to recover the 
debts owing by Runyon, Ellison & Oo. to the assignors of the 
plaintiffs, upon the ground that the assignees could not sue at 
law. The first part of the case was disposed of by an agree- 
ment pending the suit, by which James Ellison undertook to 
pay all the debts of J. & W. Ellison, due to Van Bokkelin and 
to White, except the sum of $5,000, the amount of the bill of 
exchange of April 1827. This bill of exchange was charged, 
by White, to the debit of Runyon, Ellison & Co., and was one 
of the debts professed to be assigned by him to the plaintiffs. 
Upon the second part of the case, the Court directed an ac- 
count to be taken, and the commissioner made a report, in 
which he allowed the $5,000, as a debt due to White; and the 
defendants, Evans, Andrews and Runyon, excepted to that 
item, upon the ground that the bill was drawn without their 
authority, and not for the benefit of Runyon, Ellison & Co., 
and therefore did not bind them. They also excepted to the 
report, because the commissioner had not allowed them, as 
credits, certain amounts due from Van Bokkelin and White, to 
Evans, and also to Runyon, individually. And they excepted, 
thirdly, because they had been debited with the sum of $555, 
paid to William Ellison for Van Bokkelin and White, 

under their directions to pay it to Runyon, Ellison & [289] 
Co., after White had notice of the dissolution of that firm. 


The case was argued at a former term by Devereuw and J. 
H. Bryan, for the plaintiffs, and by Badger and Winston, for 
the defendants; but the Judges being unable to agree, held it 
under advjSement until the present term, when, being still un- 
able to agree, they delivered their opinions, serzatim, as follows: 


Rorri, Chief Justice.—The principal question between these 
parties, turns upon the true nature and extent of the authority 
of one partner to bind another. The bill is drawn diverso in- 
tuitu; to charge, first, Runyon, Ellison & Co. with all the debts 
of James & William Ellison, upon the ground that they had 
been expressly assumed by the first-mentioned house generally. 
That part of the case has been disposed of by an agreement, 
pending the suit, by which James Ellison has undertaken to 
pay all the debts to Van Bokkelin and R. M. White, (who were 
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the creditors of J. & W. Ellison,) except the sum covered by 
the bill of exchange for $5,000, drawn by William Ellison in 
the name of Runyon, Ellison & Co. on White, in favor of Van 
Bokkelin, in part of the sum due to him from J. & W. Ellison, 
The other aspect of the bill is to recover the debts owing by 
Runyon, Ellison & Co. to the assignors of the plaintifis, upon 
the ground that the assignees cannot sue at law, This bill of 
exchange is charged by White, in account with the drawers, 
and consequently forms an item of the debt he professed to 
transfer to the plaintiffs, who are the assignees for the benefit 
of his creditors. The master has allowed it in his report; and 
if it stand, the defendants Runyon, Ellison & Co. are found to be 
indebted to the plaintiffs in the sum of $4,481 34, including in- 
terest; but if otherwise, the balance due to that house would be 
$2,668 86. The propriety of the charge is the dispute; and it 
is brought before the Court upon the exception of Evans, An- 
drews and Runyon, three of the partners of Runyon, Ellison & 

Co., who say that the bill was drawn without their au- 
(290] thority, and not for the benefit of Runyon, Ellison & 

Co., and does not bind them. ' 

The authority of each partner has been admitted to be a gen- 
eral one, in respect of transactions which appear to be and are 
for and on account of the partnership. But it has been con- 
tended for the defendants who have excepted, that in respect 
of matters which are not in fact on the joint account, it is spe- 
cial; and, consequently, that he, who claims upon an engage- 
ment in the names of the firm, must, when it is shown that the 
firm did not get the benefit, establish the special agthority to 
the partner who gave the security, either by proving a previ- 
ous express delegation of it, or by inferring that, from the 
subsequent knowledge and acquiescence of the other partners. 

The position, taken fairly, presents the point on which the 
cause, as it seems to me, ought to be determined; and if it be 
correct, the plaintiffs cannot sustain their bill, because that 
knowledge is denied, and is not affirmatively proved. But I 
think it is not correct; and that the true principle is, that a 
mercantile instrument given in the partnership name, does bind 
all the partners, unless the person who took it, knew or had 
reason to believe, that the partner who made it was improperly 
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using his authority for his own benefit, to the prejudice, or in 
a way that might be tv the prejudice, of his associates. In other 
words, the question is not one of power simply, but of a known 
abuse of power; the inquiry being, whether the security was 
obtained in good or bad faith. 

No authority can be more general than that of partners. It 
does not depend upon the terms in which the co-partnership is 
contracted; for it is implied by the law, and needs no stipula- 
tion of the parties. The conduct and success of the trade de- 
mand it, as between the partners themselves, to the most un- 
limited extent; and the interest of each is promoted by it, as 
long as it is honestly exercised, that is, for the purposes of the 
trade. But besides that, the security of third persons forbids 
any restriction of it, by agreement among the partners; and, 
therefore, let the articles be as explicit as they may, that one 
of the partners shall not make contracts or give securi- 
ties in the joint name, yet if he is held out to the world, [291] 
and does act as a partner, and in that character gives a 
security for a joint transaction, it must be valid. Third per- 
sons can only know him as a partner generally; and he who 
made him a partner must bear the consequences of his unfaith- 
fulness to their private engagements. Even a factor is deemed, 
in respect of the purchaser, the owner of goods which he sells, 
without disclosing his principal, and the purchaser may, before 
notice from the principal, set-off a debt to him from the factor, 
especially when the principal lives abroad, because he is then 
deemed to be ignorant of the party with whom the factor deals, 
and the whole credit is considered as subsisting between the 
actual parties to the transaction. 1 Atk. 248; 7 T. R. 359. 
That is upon the ground, that the principal puts it in the pow- 
er of the factor to represent himself to be the owner, and, there- 
fore, when he does so represent himself, though falsely, the 

‘world may treat him as being really so. Much more is he, who 
is actually one of the joint-owners of stock, to be taken, prima 
facie, as having in himself the entire power of all the partners, 
and as acting on the joint account in all cases in which he acts 
in the joint name. He has authority to give securities of a 
mercantile character, in the name and upon the credit of the 
firm. When he does so, there is a presumption that it is right- 

[Dev. & Bat. Eq., Vol. 1.—*19.] 
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ful—that the partnership security was given for a partnership 
debt, or that the partnership is, in some way, to get the bene- 
fit of it; and secondly, if that should turn out not to be the fact, 
that the person to whom the security was given, had a right to 
consider, and did consider it in that light from the very form 
of the transaction. But, as the objects of the law, in implying 
this very extensive authority, are the benefit of trade and the 
indemnity of those who think they are dealing with the firm, 
and only getting an effectual security for what the firm ought 
to pay, it is plain that a partner, who perverts his power, by 
using it for his several advantage, acts in bad faith; and equal- 
ly plain, that he who is cognizant of such bad faith, partici- 
pates in it, and ought not to claim from those against whom it 
was directed. But if he be not cognizant of it, he onght not to 
suffer; for that would be to make him the victim of a 
[292] frand, which the members of the firm put it in the pow- 
er of one of themselves to practise on him, by the use 
of their name. The implied authority, then, cannot, in its 
terms, be limited to the joint concerns. If it were, the plain- 
tiffin every suit, on an instrument in the partnership name, 
must prove, in the first instance, that the transaction related 
to the common business. If it be not thus limited, it follows 
that the bad faith, singly, of the offending partner, will not im- 
pair the extent of his power, except as between himself and 
his co-partners; and hence the misapplication of the funds by 
one of the partners cannot destroy the remedy of the person 
from whom they were obtained on the partnership security 
given for them. In such a case, there is a loss to fall on one 
of two innocent persons; and the question is, which of them 
ought to bear it!—manifestly, he who entrusted the power. It 
was susceptible of abuse; and that he knew when he conferred 
it. It is not, in point of form, exceeded; and if it has been em- 
ployed for a different purpose than that for which it was cre- 
ated, that is a risk that must have been seen and undertaken 
from the beginning. The act done is not void as being with- 
out authority. There is always, at least, an apparent authority; 
and that is a real authority as to all those who had not reason 
to think otherwise. 
These general observations are useful to a correct exposition 
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of the general principle upon which the liabilities of partners 
depend, and conduce to a proper understanding of expressions 
which have dropped from the courts in cases of this sort. It 
seems to me clearly, that the exoneration of the members of a 
firm, whose name has been pledged for the separate debt of 
one of the partners, does not arise from that act being without 
authority or exceeding the authority; but from the privity of 
the other party to the abuse of an ample authority, and its per- 
version to a purpuse for which it was not originally intended. 
If so, all instruments in the partnership name bind all the par- 
ties, unless the party who obtains them be guilty of a fraud. 
The difference is important; because it changes the onus, and 
enables the creditor to recover, not because no fraud has 

been practised, but because he is innocent of it. [293] 

The inquiry into the purposes for which the partner- 

ship has been pledged, with a view to the validity of the in- 
strament, is but of recent origin—at least, in a Court of law; 
where alone the notice of a want of authority, strictly speak- 
ing, is of any moment. The first case we find is Fordyce’s, 
stated under the name of Hope v. Cust, in Shirref v. Wilkes, 
1 East, 48. Before that, it would seem as if parties were bound 
at law, by whatever was done in their name by one of them; 
at least, there is no case upon the point. That went from the 
Court of Chancery, for what reason we do not know, unless it 
may have been that the creditor was the plaintiff in that Court, 
and was therefore bound to establish a valid legal demand. 
But, certainly that case does not put the liability or exonera- 
tion of partners upon any other ground than the one I have 
stated; which must always have been a clear ground of relief 
in equity to the injured partner, whatever may have been the 
legal obligation of the contract. Lord Mansrizco left it to the 
jury explicitly, upon the point of fraud—saying, indeed, that 


' gross negligence amounted to fraud; to which all may agree, 


although there might be a difference of opinion, whether or not 
it appeared there. Fordyce owed Hope & Oo. of Amsterdam, 
a debt of his own, and sent them the guaranty of a house in 
London, of which he was a member, of which the other part- 
ners had no notice, and in which, consequently, they did not 
acquiesce. If it had been a question of power mereiy, it would 
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have been settled by those facts in themselves, without any in- 
ference from them. But it was not. Lord Mansriztp took the 
pains to show the jury, why the ignorance of the other part- 
ners, and the fact that they derived no benefit, did not excnse 
them, by stating the case of an accommodation guaranty or en- 
dorsement given by one partner, for any body’s debt but his 
own, and said that clearly bound all. He therefore told them, 
they must inquire whether there had been covin; which he de- 
fined to be a contrivance by two, to cheat a third. “If the fact 
be clear, that Hope & Co. knew that this was done to cheat 
Fordyce’s partners, there is no question in the cause. But it 
is manifest that they trusted to it as binding on the part- 
[294] nership. Therefore this brings it to the question, whe- 
ther it be not gross negligence, as they knew at the time 
that Fordyce was acting in his separate capacity, and this se- 
curity was intended to indemnify them against his separate 
debt.” In his report, he said, “the left it to the jury, whether, 
under these circumstances, the taking of the guaranty was, in 
respect of the partners, a fair transaction, or covenous, with 
sufficient notice to the plaintiff of the injustice and breach of 
trust Fordyce was guilty of in giving it.” The principle adopt- 
ed by me is here distinctly stated. The guaranty was not made 
without power; but the exercise of that power for that purpose 
was a breach of trust; and if the creditor had sufficient notice 
of that, his conduct was not fair, but covenous. Those are the 
naked points of law laid down; and the jury were to decide 
whether there was in fact sufficient notice. They did so, al- 
though there was no evidence of an actual design on the part 
of Hope & Co. to charge the other partners with what they 
knew they were unwilling to be bound for, which must have 
been upon the ground, that being a separate debt, they ought, 
in that case, to have presumed their unwillingness, and there- 
fore ought not to have relied on it without inquiry from the 
other partners. That it should have been left to the jury to 
make that inference from those facts, is the subject of Lord Ex- 
pon’s animadversions, when he said, in Zz parte Bonbonus, 8 
Ves. 540, it was doubted whether Lope & Cust was not carried 
too far. But he admits that the law had then taken this course: 
that if, under the circumstances, the party taking the paper can 
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be considered as advertised in the nature of the transaction, 
that it was not intended to be a partnership proceeding, (as it 
it were for an antecedent debt,) prima facie it will not bind; 
and he expressed his agreement in the opinion of Lord Kenyon 
in Shirreff v. Wilkes, that as partners do not act in good faith, 
when pledging the partnership property for the debt of the in- 
dividual, so «¢ 7s a fraud in the person taking that pledge. I 
yield a full assent to the conclusion drawn by Lord Expon, as 
thus stated by him. Nor do I doubt the propriety of its 
application to both the cases of Hope v. Cust, and Shir- [295] 
reff v. Wilkes. In the latter, there was simply the ac- 
eeptance of a bill of exchange drawn by the creditor, knowing 
that Robson had no concern in the matter, and no assent of his 
found, and nothing, as Lord Kenyon remarked, to show that 
he had any knowledge of the transaction. There was no evi- 
dence of any previous or subsequent dealings of the firm with 
this creditor, or any others who had been creditors of Wilkes 
and Bishop. It was an isolated transaction, and derived no 
support from any cvllateral circumstance, not even that an en- 
try of that bill had been made in the books of the firm. Hope’s 
case was still worse, if possible; for he did not even take an 
instrument which, in the ordinary course of business, would be 
entered in mercantile books, but a collateral guaranty, which 
could not, or at least, was not likely to come to the knowledge 
of the other partners, unless communicated directly by the 
holder. It was a fraud in those creditors to make men liable 
for money they did not owe, without their privity, and under 
circumstances which denied them the opportunity of becoming 
privy to, or cognizant of the transaction; for the creditors had 
not the least reason to believe that they bad concurred, or would 
concur with their partner in making his debts their debts. 

I admit, therefore, that the cases cited, and numerous others, 
establish, that if a separate creditor take from his debtor a 
partnership security for his debt, that fact alone is conclusive 
evidence of fraud, and vitiates the security. I use the term 
fraud, because I consider it as embracing not only actual col- 
lusion, but what has been called gross negligence, in reference 
to this subject; though it seems to me, that the fault of the 
creditor is not so much one of laches, as of positive wrong, in 
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gaining a security which he must know his debtor onght not to 
give, nor, consequently, he to take. That is, certainly, of it- 
self a fraud. But the rule is like that of Edwards v. Harben, 
2 T. R. 587, respecting the possession of the vendor of chattels 
being per se fraudulent. It is only so, where there are not cir- 

cumstances to explain and justify the possession. Since 
[296] this is the nature of the objection to the conduct of the 

creditor, it fails, when, from other circumstances, it is 
seen that he did not know that his debtor ought not to give the 
security, but has reasonable ground to think, and did think, 
that he ought; or that, in giving it, he was acting with the 
privity of his partners, and not against their interest. It was 
said at the bar, that nothing short of consultation with the other 
partners, or bringing home to them actual notice of the par- 
ticular transaction, without objection from them, can repel the 
argument of fraud. That is but another form of putting the 
first objection, of the defect of authority; since it requires evi- 
dence of specific approbation, as a new and distinct authority 
in itself. I do not think that necessary. A fair ground for a 
rational opinion of the creditor, that the other partners did ap- 
prove, is necessary; and it is alsu sufficient. Lord Expon, in Zz 
parte Bonbonus, uses, indeed, the language, “that it will bind, 
if you can show a previous authority or subsequent approbation, 
a strong case of subseqnent approbation raising an inference of 
previous positive authority.” Yet it is manifest, that he does not 
there speak of authority in the sense that the general power of a 
partner is a naked legal power to deal on matters relating to the 
partnership, and on those only; nor of the indispensable necessity, 
for the purpose of enlarging it, vf a communication between the 
separate creditors, and all the partners, or between the partners 
themselves; for he immediately states a case, where the liability 
of the other partners is placed by him, not on communication, 
but on its omission on their part. He says, that other trans- 
actions are to be looked to as well as that, at the time; for if 
the partners will permit the other to go on dealing in this way, 
without giving notice, it is approbation, and they would not be 
entitled to the benefit of the principle which is established for 
the safety of partners; thus repelling what otherwise might be 
crassa negligentia of the separate creditor, by what is certainly 
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neglect, equally gross, on the part of the other partners. 







t 

. Hence in Ex parte Peele, 6 Ves. 602, much importance was 
attached to the length of the partnership, and to the general 
ls transactions. The agreement had only existed four 





months before a bankruptcy was declared, and, indeed, [297] 
had never been confirmed by articles, and the incoming 
partner was plainly trepanned into an insolvent concern. Kirk 
had entered his separate debt in the books as a partnership 
debt, but Ford swore that he had no knowledge of it. Lord 
Exvon said, if the man had been a partner, upon a long-exist- 
ing partnership, with a regular series of transactions, books, 
&c., a knowledge of what his partner had been doing might be 
inferred against him—that, which in common prudence he 
ought to have known. But that was not the case. It was a 
treaty; and difficult to say that he knew of the entry, in which 
case he would be bound. But that fact had not been sufficiently 
inguired into; and, even under those circumstances, an inquiry 
was directed, whether any debts due from Kirk, on account of 
his stock in trade, were assumed, and any debts due to him 
carried into the partnership, with the knowledge and consent 
of Ford. 

It is clear, therefore, that Lord Epon does not mean a spe- 
cific assent to the particular transaction, when he speaks of au- 
thority to make it; but that, under circumstances, it may be as 
binding as if the partners had, as between themselves, given 
the gst express assent. The same observation applies to the 
terms in which Sir Joun Leaca and Lord Lynpuorst are stated 
to have expressed themselves in Fa parte Goulding. True, the 
responsibility lies on the separate creditor, to ascertain the 
fact, whether the other partner knows of the pledging of the 
partnership name; and if the creditor knows that his debtor’s 
partner is ignorant of such pledges of his credit, there is an 
end of the question. But the point to be sought by us is, what 
is asuflicient ascertaining of the fact of ignorance or know- 
ledge; does it require direct and express consultation? or may 
the creditor safely act upon appearances, which would satisfy 
any disinterested mind? The latter is my opinion; and, if trae, 
it turns the question into one of fraud on the part of the credi- 
tor. We fortunately have Sir Joun Lezacu’s own authority for 
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saying that such is also his opinion; and for the true exposition 

of the language in Hx parte Goulding. It is not un- 
[298] common for courts, in laying down new principles, to 

use the language ot illustration instead of definition, and 
that it should afterwards be discovered that there was an inad- 
vertent looseness of expression, which might mislead. The 
latest case on this subject is that of Frankland v. McGusty, 
reported in Knapp’s Priv. C. C. 274; a book not within our 
reach here. It is also found stated in the last edition of Comyn 
on Contracts, printed the present year. In that ease, the Vice 
Chancellor himself stated to the Privy Council “that although 
it lies upon a separate creditor, who takes a partnership secu- 
rity for his separate debt, if it be taken s¢mpliciter, and there is 
nothing more in the case to prove that it was given with the 
consent of the other partners; yet, if there be circumstances to 
show a reasonable belief that it was given with the consent of 
the partnership, it lies upon the partners to prove the frand.” 
What is the fraud to be proved in such a case? Plainly, that 
the creditor knew that it was not given with the consent of the 
others, notwithstanding appearances to the contrary. This cor- 
responds with the doctrine and decision in Ridley v. Taylor, 
13 East, 179, where Ewbank had in fact drawn and endorsed a 
bill in the name of the partnership, and passed it, after it had 
been accepted eighteen days, to his separate creditor. The 
Court held, that the creditur could not be deemed to know, 
from the circumstances, that Ewbank was committing » fraud; 
and, therefvre, ‘that they must give effect to the transfer, and 
say that the defendant, who relied upon covin as a defence, had 
not satisfactorily established it. This seems to me to be an in- 
telligible principle, supported by just reasoning, and applicable 
to the ordinary transactions of life. It is the case of every day, 
that a partner takes his market-money, or pays his tradesman’s 
bill, out of the shop-till; and nobody ever thinks of going to 
the other partner, although in the same village, to ask whether 
he allows it. It is known that the partners must live, and it is 
in every such case expected, that each partner wil] look into 
the conduct of the business sufficiently to satisfy himself whether 
the other honestly enters his expenditures, or indulges in such 
as he cannot afford. But while the partnership continves, and 
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a partner is seen daily to live out of its means, there is [299} 
no idea of fraud in one who takes the money from him 

for things towards his living. For the imputation of fraud may 
always be repelled by the fact of honest intention, with the 
further fact, that the particular act, which raises the presump- 
tion of fraud, was done under such cireumstances as might 
create in any man of common prudence and ordinary capacity, 
with honest purposes, the belief that he was not doing a dis- 
honest thing—that which is to the prejudice of another, and 
against his will. That can never be said by him, who takes 
the effects or the security of the firm, for the separate debt of 
one of the partners, and shows nothing else. Nor ean it be 
said of him, who thus acts, under any circumstances, which, as 
known or understood by him, do not raise a strong probability 
that his debtor was not violating the confidence of his partners. 
It may be assimilated to probable cause in actions for malicious 
prosecution. Circumstances may appear, which in themselves 
might raise a strong suspicion; but if the persun who prefers 
the prosecution, knows any material circumstance not to be as 
it appears, his suspicion was pretended, and there was, as to 
him, no probable cause. So a separate creditor must show, in 
the circumstances of the transaction, or the general dealings, 
grounds for a rational opinion, that the act of his debtor was 
not against the consent of the other joint owners, and that he 
acted on that opinion in the particular instance. I admit, it 
will n@ do for him to say simply that he thonght so. There 
must be something that would make other sound minds, un- 
biassed by interest, concur with him; and even then it is open 
to the other party to show, that in reality he did not think so. 
A separate creditor must, therefore, in all cases, make out a 
strong case of honest intentions, resting upon just reasons; for 
the act is prima facie fraudulent. 

The circumstances of the present case seem to me to consti- 
tute a strong case; such as was entirely sufficient to induce, 
and did induce a belief in Van Bokkelin and White, that the 
bill was drawn in good faith, with the knowledge and acquies- 
cence of the other partners, either prior or subsequent; and 
probably, because the drawers had in their hands the effects 
of the original debtors. I admit, the evidence does nog 
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[300] establish an original distinct agreement, that Runyon, 

Ellison & Oe. should assume the debts of J. & W. Elli- 
son. James Ellison says, indeed, that he and Runyon so un- 
derstood it; and that it was so understood at the time of taking 
the inventory in June 1826, at which Mr. Andrews was pre- 
sent, assisting. But that is denied by Andrews; and the in- 
struments which passed between James Ellison and Mr. Run- 
yon show, that, whatever course those persons might suppose 
the business would praetieally take, it did not then, in point of 
form, purport to be an engagement of the new firm, as such, to 
collect and pay the debts of the former firm. Bat it is equally 
clear, that these duties remained with William Ellison, and 
devolved upon Runyon, as assignee and successor of Ja:nes El- 
lison, and they were the same persons that were to be the ac- 
tive partners of the new house of Runyon, Ellison & Co. 

Although Runyon, Ellison & Co. did not assume the debts, 
Van Bokkelin, though erroneously, certainly thought they had. 
Both W. Ellison and James Ellison repeatedly stated it to be the 
fact in their letters of June, July and August, 1826, at the very 
beginning of the new business. It is said, that he ought not to 
have trusted to them, but applied to the otlier partners. True, 
that would have been more business-like; and, if there were no- 
thing more in the case, I should deem the most unequivocal 
representations of the separate debtors inadequate te justify the 
creditor in taking the seeurity of the firm; for the very act it- 
éelf is, in every case, to some extent, an affirmation ofgthe of- 
fending partuer, that he is at liberty se to deal. But those re- 
presentations were, here, sustained by collateral incidents, some 
of which were immediately eonneeted with the other partners, 
which were sufficient to render them, to the apprehension of a 
suspicious, nut to say cautious, mind, in the highest degree 
probable and credible. 

Previous to the year 1826, Evans and Andrews, who did bu- 
giness in Edgeeombe, had been connected in a house at Wash- 
ington with Runyon; from which the latter wished to retire. 
As a house from the shipping port of Tar river was necessary 

to the house above, it became an object to establish a 
[301] mew one there. For some years previous, James & Wil- 
Jiam EJison had earried on an extensive business there, 
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and were in good credit; arid it appears, that both Mr. Evans 
and Mr. James Ellison had large separate properties, and each 
was esteemed rich. Van Bokkelin was the personal friend of 
all those parties, and had long been the factor and general agent 
of all their mercantile establishments, in New York, at which 
place, chiefly, they purchased merchandise, and to which they 
made shipments of produce. An agreement was made early 
in 1826, between Evans and Andrews, and the two Ellisons, 
that a connection should be formed between the house in Edge- 
combe and the hunse of the Ellisons in Washington; but upon 
what particular terms does not appear. Just before this time, 
Van Bokkelin, to whom James & William Ellison owed a con- 
siderable debt, had failed, and made an assignment for the ben- 
efit of his creditors. He was nominally succeeded in his busi- 
ness by Mr. White, who had been his clerk, and to whom those 
North Carolina houses transferred their correspondence. It 
may be mentioned here, that I allow no advantage to the plain- 
tiffs from the change of names under which the New York hou- 
ses were conducted; for I consider them all as substantially 
“A. HI. Van Bokkelin.” Ina letter dated the 6th of April, 
and addressed to Mr. White, Mr. Evans informed him of the 
prop»sed retirement of the persons who were then his partners 
in Washington, and desired him “to let Mr. Van Bokkelin 
know, that we have taken the two Mr. Ellisons. into company: 
we shall join stocks in July.” It appears, that after this, James 
Ellisof preferred retiring, and Ranyon agreed to purchase his 
interest in “James & William Eilison’s” goods on hand, debts 
and responsibilities altogether; and he went, instead of James 
Ellison, into the new business which began in June following, 
and was conducted at Washington by Runyon and William 
Ellison, though chiefly by the latter. The same two persons 
were collecting, and to pay the debts of James & William El- 
lison; the assets of that firm being abont $24,000, and supposed 
to exceed their engagements eight or ten thousand dol- 

lars. Immediately afterwards, William Ellison, in let- [302] 
ters in his own name, and that of Runyon, Ellison & 

Co. assured White and Van Bokkelin, that the change of the 
firm would not delay, but would expedite the payment of the 
old debts, and that remittances should be forwarded as soon a8 
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collections could be made; and he joined James Ellison in a 
request, that he, James, should be discharged by the creditors, 
as Runyon, Ellison & Co. had assumed the debts; and in July, 
and the subsequent months of that year, and for the two next 
years, produce to a large amount was shipped to New York, in 
the name of Runyon, Ellison & Co. Van Bokkelin declined 
acceding to the request that J. Ellison should be released; not 
because he doubted the credit of Runyon, Ellison & Co., or 
that they had assumed the debt, but because his assignees in 
trust did not think it proper to part from a responsible name. 
Still, he appears to have intended to have conducted the busi- 
ness upon principles that should appear to be strictly proper, 
by keeping the transactions in the name of each house separate 
and distinct. For upon the first shipments received, he re- 
quested in a letter to Runyon, Ellison & Co.'to be advised, 
whether the shipments in their name were to be passed to the 
credit of James & William Ellison. On the 29th of Septem- 
ber 1826, he again wrote to Runyon, Ellison & Co. enclosing 
accounts of other creditors in New York of J. & W. Ellison, 
which had been left with him, as their general agent; and says, 
“if you wish us to pay, return them with your directions.” To 
these two letters, it does not appear that any specific answers 
were returned. Accordingly, all the proceeds of the shipments 
were passed to the credit of Runyon, Ellison & Co.; but, du- 
ring the autumn and winter, Runyon, Ellison & (Co. paid debts 
at home of J. & W. Ellisons’ to a considerable amount, and 
drew successive bills on White in favor of the New York cre- 
ditors of J. & W. Ellison, to the amount of $4,493 95, which 
White accepted and paid. 
In all the dealings of these houses, those in North Carolina 
made no cash payments; but all the remittances were 
[303] in produce, of the proceeds of which, the appropriation 
was made by bills. Could Van Bokkelin doubt, when 
he saw those funds applied for six or eight months to the debts 
of J. & W. Ellison, that the produce, though shipped in the 
name of Runyon, Ellison & Co., was the proceeds of the debts 
owing to J. & W. Ellison? He must have thought so; other- 
wise he would not have accepted the bills in favor of other 
creditors, on which he had to pay out cash. If he had not 
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been convinced, that William Ellison was not committing a 
breach of trust, it is most improbable that he would have con- 
curred in the aet, for the benefit of others, and without apply- 
ing anything to his own debt. The first step in unfair dealing 
of this sort, would have been to pay himself. But he acted 
otherwise; and was the last of J. & W. Ellison’s creditors to 
get any thing. He had no motive to act dishonestly, for he 
was under no necessity, for the purpose of security, to get the 
responsibility of Runyon, Ellison & Co. James Ellison was - 
fully able, himself to pay, and the debt of J. & W. Ellison was 
always deemed secure. His interest was against any undue 
preference of James Ellison, to the prejudice of the other per- 
sons; for the former had retired from business, and the latter 
were his active and profitable customers. But it is said that 
Evans and Andrews knew nothing of those transactions. How 
was Van Bokkelin to suppose that? He could not suppose that 
proper entries had not been made in the books, and that they 
would not be looked at by all concerned. The series of ship- 
ments, and the succession of bills, all in the same direction, 
was evidence to him of the highest character; for transactions 
to such an amount could not be concealed from the least vigi- 
lant, through so long a period: He was in New York, and the 
other partners near the scene of business; and, from the very 
beginning, Mr. Evans had used language calculated to produce 
the impression on his mind, that William Ellison and James 
Ellison had told him the truth, and that the business was car- 
ried on as it was, only because it was in conformity to the ar- 
rangements of the parties. What is to be understood by the cor- 
respondent of two mercantile houses, when they tell him 

“that they have joined stocks?” Of itself, the expression [804] 
denotes an entire union of all their common means and 

engagements. But when that is followed up by actual trans- 
actions for two years, accordant with such an understanding of 
those terms, is not the conviction irresistible? In fact, how- 
ever, they were not concealed from Evans and Andrews. Every 
draft in favor of the creditors of J. & W. Ellison in New York, 
and every payment to the creditors at home, were regularly 
entered to the debit of J. & W. Ellison in the books of Runyon, 
Ellison & Co.; and the bills were duly charged in the accounte- 
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current, which were rendered every three or fuur months by 
White, to Runyon, Ellison & Co. Things were in this state, 
when, in April 1827, William Ellison remitted to Van Bok- 
kelin, the bill of Runyon, Ellison & Co. on White, for $5,000, 
in part payment of the debt of J. & W. Ellison to Van Bok- 
kelin; and at the same time drew another bill on White for 
$492 30, in favor of another creditor of J. & W. Ellison, which 
was paid. Both of these last bills were also charged in the books 
of Runyon, Ellison & Co.; and in September 1827, when Mr. 
Andrews and Mr. Runyon were in New York together, the ac- 
counts-current of the houses under their several charges were 
delivered to them respectively; and in those of James & Wil- 
liam Ellison with Van Bokkelin, and of Runyon, Ellison & Co. 
with R. M. White, (which were delivered to Mr. Runyon,) the 
bills of April, with others, appear; and that for $5,000 is 
stated therein to be “on account of balance due A. H. Van 
Bokkelin by J. & W. Ellison.” From that period, accounts- 
current were rendered quarterly, until the copartnership termi- 
nated, in the latter part of 1828, or beginning of 1529; and no 
intimation of any objection to these transactions reached the 
creditors from any quarter. Now, it is true, that it turns out 
that William Ellison has most unfaithfally managed the busi- 
ness under his charge, and wasted or concealed the effects of 
Runyon, Ellison & Co., and of James & William Ellison, to-a 
heavy amount; and it is likewise true, that Evans and Andrews 
say, that they did not examine the books, and had no know- 

ledge of these transactions. Suppose that to be so, must 
[305] it not be inferred against them, upon every principle on 

which vigilance is deemed a duty, and on which third 
persons are allowed to act safely upon the faith of the conduct 
of others? As Lord Expon laid it down, it must be inferred, 
as that which in common prudence they ought to have known. 
Here was not a business just begun; but one which continued 
for a period of at least two years and an half, having large 
transactions, with explicit entries of all those now impeached. 
More: if their partner had omitted the entries, the creditor 
took the usual means to convey information from himself, by 
rendering accounts containing all the items to one of the man- 
aging partners of one house, in the presence of a managing 
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partner of the other. To whom else should he have handed 
those accounts? Could he have expected less, than that each 
of those partners should have asked uf the others to see how 
their respective branches stood with their general agent and 
factor? and that upon refusal, application would be made to the 
factor himself? I am now considering what Van Bokkelin had 
reason to think; not what he did think. Upon this last point, 
there is no room for a cavil. The very bill itself excludes every 
suspicion of an actual dishonest purpose. The first thing in an 
attempt at dishonest conversion, is to cover over the trans- 
action, so that the owner can never trace his property. But 
here, the bill upon its face tells that it was not drawn for the 
debt, properly speaking, of the drawers, but for that of James 
& William Ellison. It is most improbable that Van Bokkelin 
would have taken the security in that form, if he bad not deemed 
it fair, and believed that Runyon, Ellison & Co. bad undertaken 
to pay, at least, that sum for their predecessors. But I have 
already said, that I do not think that alone sufficient to sustain 
the security. There is a further inquiry, whether Van Bok- 
kelin, in the state of his information, ought to have thought as 
he did? Now, from the previous payments to other creditors 
of J. & W. Ellison, out of the shipments to him, he saw a course 
ef dealing, which must, without notice to the contrary, have 
raised a strong belief that it met the approbation of the other 
partners. The Court would now infer that, if Mr. Evans 

and Mr. Andrews did not positively deny it. If we [306] 
should be obliged to make that inference, there must 

have been enough to make Van Bokkelin fall honestly into the 
same error, when he had not their denial to help his judgment. 
The trath is, those persons reposed an unreasonable and blind 
eonfidence in William Ellison, and would not look into their 
affairs. Van Bokkelin could not anticipate such remissness in 
men of business; and such a neglect of their interests, when the 
evidence was spread so plainly before them in their own books, 
and in his accounts. Supposing them to have looked into those 
documents, they must have seen every thing, and seeing it, 
their silence under such a train of transactions, he had a right 
to deem acquiescence. He could not have entertained any 
ether opinion or belief. The law regarded their safety, and 
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has established a principle for their protection. But if they 
will not put themselves in a situation in which they can claim 
the benefit of it; if they will shut their eyes to what every body 
else must have seen, and be guilty, on their part, of the gross 
negligence of making no examination of the letters of corrgs- 
pondents, the accounts rendered by factors, the books kept by 
their partners—will make no inquiry of any fact, or from any 
body; they cannot complain that other people, who had no de- 
sign to cheat, have not taken care of them. They have not 
taken care of themselves. My opinion is, therefore, that their 
first exception be overruled. 

So, we think, must the second. The debts are not mutual. 
Not being legal set-offs, the insolvency of the plaintiff’s assignor 
does not impugn the assignment in favor of other bona fide 
creditors. Sellars v. Bryan, 2 Dev. Eq. Ca. 358. We do not 
regard the name in which the debt is contracted, but look to 
the real ownership. The master has properly credited the ac- 
count of Runyon, Ellison & Co. with a balance of $678 03, dae 
from Van Bokkelin and White to Evans, Andrews & Oo., for 
the two houses were composed of the same persons, with the 
same interest in each. But the other credits, as claimed in 

this exception, are for sums due to some of the partners 
[807] individually, and had no connexion with the joint 
dealings. 

Their third exception is allowed. James Ellison collected 
the sum of $555 for Van Bokkelin and White, with directions 
to deposit it with Runyon, Ellison & Co., to be remitted. He 
paid it on the 11th of May 1829, into the hands of William 
Ellison, who gave a receipt in the name of Runyon, Ellison & 
Co. That does not bind the other partners, for the plaintiffs 
admit in their bill, that White had notice in March 1829, that 
at that time there had been a dissolution. 


Gaston, Judge.—I was originally concerned in this cause for 
the plaintiffs, and feel the delicacy of the situation in which I 
am placed, in consequence of the disagreement between my 
brethren on the main subject of controversy between the parties. 
In the act of 1818, (ev. ch. 963, sec. 8,) supplementary to the 
act establishing this Court, there was a provision authorising, 
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in acase similarly circumstanced, one of the Judges of the 
Superior Courts to occupy temporarily, the place of the Judge 
who might deem himself incompetent to take a part in the de- 
cision. 

But the repeal of this provision has been regarded as a legis- 
lative declaration, that no supposed bias of feeling or opinion 
should excuse a member of this Court, from acting judicially 
upon any cause, when his aid is necessary to its determination. 
Thus circumstanced, I shall content myself simply with stating, 
that on deliberate, and as I trust impartial examination of the 
case, I entirely concur with my brother Rurrm in the opinion 
which he has delivered. 


Dantet, Judge, dissentiente—Evans, Andrews, Runyon and 
William Ellison, associated themselves together as merchants 
and partners in trade. The firm had two branches; one at 
Washington, the books of which were kept in the style and 
name of “unyon, Ellison & Co.” and William Ellison was 
the acting partner. The other branch was established at Spar- 
ta in Edgecombe county, the books of which were in the style 
and name of “Evans, Andrews & Co.,” and was managed by 
Evans and Andrews. The firm shipped large quantities 
of produce to the care and management of Van Bokke- [308] 
lin and White, commission-merchants of New York. 
William Ellison and James Ellison were largely indebted to 
Van Bokkelin. Runyon had undertaken, with James Ellison, 
to pay his part of the debt. William Ellison (for the purpose 
of discharging this separate debt, which was due only from 
himself and Runyon,) drew a bill of exchange in the name of 
the firm, on Van Bokkelin and White, in favor of Van Bok- 
kelin. The bill was accepted by the drawees, and the avails 
passed to Van Bokkelin, in discharge of the separate debt. 

In taking the accounts between the firm in North Carolina, 
composed of the four members first named, and the firm of 
Van Bokkelin and White, the question is, whether Van Bok- 
kelin and White are entitled to a credit for the amount of this 
bill of exchange? Much testimony has been offered by the 
plaintiffs, for the purpose of proving that Zvans and Andrews 
knew of the bill being drawn in the name of the firm, and to 

[Dev. & Bat. Eq., Vol. 1.—*20.] 
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be applied as it was applied; or that the debts of William and 
James Ellison were assumed by the new firm on its first form- 
ation. But there is nothing that satisfies my mind, that those 
debts were assumed by the new firm, or that Zvans and An- 
drews knew of, or authorised, or at any time assented to the 
transaction. The letter of Evans to Van Bokkelin, that “they 
had joined stocks with William Ellison,” furnishes no proof 
that the new firm were to be responsible for the separate debts 
of William and James Ellison, or for the price of stock brought 
by the separate partners into the firm; Gow. 168; and Van 
Bokkelin did not so understand the letter. He refused to dis- 
charge James Ellison from liability until after much persuasion 
by James Ellison, and after a long time had elapsed. The proof 
that Evans once went to Washington, and was seen looking in- 
to the books, at that place, of Runyon, Ellison & Co., wherein 
William Ellison had charged himself to the firm, with several 
small bills, drawn in the name of the firm on Van Bokkelin 
and White, to pay his separate debts in New York, is not suf- 
ficient to fix Evans with notice. (William Ellison had also 
charged himself and Runyon with this bill, on the day-book of 

the firm at Washington.) There is no evidence that 
[309] these entries in the books at Washington ever caught 

the eye of Evans. If Evans had been an acting partner 
at Washington, a presumption would arise from the entry in 
the books, that he had notice of them; and his silence would 
have been evidence of acquiescence in the transaction. But 
the position of Evans, although a partner, repels the presump- 
tion of notice to him by the entries being in the books at Wash- 
ington. Out of the mass of evidence, there is not a tittle that 
goes to prove that Evans knew of, or sanctioned the transac- 
tion. The letter in which he says that “they had joined stocks,” 
and the entry of the bill in the books of “Runyon, Ellison & 
Co.” does not in my mind, fix Evans with liability. The case 
then comes to this: in taking the accounts, can Van Bokkelin 
and White have a credit for this bill of exchange? Is not the 
burthen of proof upon them to show to the Court, that Evans 
and Andrews had notice, and sanctioned or authorised William 
Ellison to draw the bill for the payment of his separate debt? 
The power of one partner to bind the firm as to all the partner- 
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ship concerns, has never been disputed. It is in the scope of a 
trading partner’s general authority so to act, without the cred- 
itors inquiring whether the particular partner had such an an- 
thority expressly delegated to him. Gow. 54. But for one 
partner to draw bills, &c. in the name of the firm, to pay his 
separate debt, is beyond his implied authority. A series of 
decisions have shown, that if a separate creditor of a partner 
take a partnership security towards the discharge of his sepa- 
rate debt, that fact alone, unless explained by particular cir- 
cumstances, is conclusive evidence to charge the creditor with 
fraud, or with gross negligence amounting to fraud, and conse- 
quently that the firm is not bound by such transaction. Coll- 
yer on Partnership, 280. This author has arranged the author- 
ities which were cited by counsel, in the argument of the case 
now under consideration. In Hope v. Cust, 1 East, 53, where 
@ partner had given the guaranty of the firm, as a security for 
his separate debt, Lord Mansrietp directed the jury to inquire, 
Jirst, whether there was not positive fraud; or secondly, whe- 
ther there was not gross negligence amounting to fraud, 

on the part of the creditor; and in either case, to find a [310] 
verdict against him.. The facts were these: Fordyce, 

who traded very largely in his separate capacity with Hope & 
Oo. in Holland, did, for and in the name of himself and part- 
ners, give them a general guaranty for the money due from him 
in his separate capacity. Fordyce became a bankrupt, and af- 
terwards all the partners became bankrupts. And a bill was 
filed in the Court of Chancery by Hope & Co., in order to have 
the benefit of this guaranty; the Court directed an issue to try 
the validity of it. There was strong presumptive proof that 
the partners of Fordyce had no privity in the transaction. Lord 
MansriExp, in summing up the evidence to the jury, said:— 
“There is no doubt, but that the act of every single partner in 
a transaction relating to the partnership, binds all the others. 
But there is no general rule, which may not be infected by 
covin, or such gross negligence as may amount to, or be equi- 
valent to covin; therefore the whole will turn on this, whether 
the taking the guaranty from Fordyce himself, in his own hand- 
writing, without consulting the other partners, or having their 
privity, is not such gross negligence in the Hopes as will amount 
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to a fraud or covin. Fordyce was acting in two several capa- 
cities, having transactions in his own name only, for his own 
separate benefit, and in the names of the partnership, for his 
own benefit. It is manifest that Hope & Co. trusted to it as 
binding on the partnership. Therefore this brings it to the 
question, whether it be not a gross negligence? especially as 
they knew at the time, that Fordyce was acting in his separate 
capacity; and this security was intended to indemnify them 
against his separate debts.” The jury found a verdict for the 
defendant. Lord Mansrretp, in his report to the Court of 
Chancery, on a motion for a new trial, said: “that three things 
were established to the satisfaction of himself and the jury. 
First, that the transactions between Hope & Co. and Fordyce 
were wholly on Fordyce’s account. Svcondly, that the part- 
ners of Fordyce derived no profit or benefit whatever from 
them. Thirdly, that they had no notice of the guaranty, and 
consequently did not acquiesce in it. He said he left it to the 
jury whether under these circumstances, the taking of 
[311] the guaranty was, in respect to the partners, a fair trans- 
action or covenous.” The case of Shirref’ v. Wilkes, 1 
East, 48, was decided upon the same principles. “This is an 
action,” said Lord Kuxyon, “brought against three persons, 
Wilkes, Bishop and Robson, as acceptors of a bill of exchange. 
It appears that the acceptance was, in fact, made by Bishop 
alone, in the name of the firm. The consideration of this bill 
was some porter, which had been sold by the plaintiff to Wilkes 
and Bishop only, at a time when Robson had no concern with 
the house. Then the plaintiff, knowing this, drew the bill upon 
all the three partners, and knowingly took an acceptance from 
one of them to bind the other two, one of whom, Robson, had 
no concern with the matter, and was no debtor of theirs; no 
assent of his being found, and nothing stated to show that he 
had any knowledge of the transaction. It would be carrying 
the liability of partners for each other’s acts to a most unjust 
extent, if we suffered a new partner to be bound in this man- 
ner for an old debt incurred by other persons.” The doctrine 
contained in these cases has, if possible, been carried still fur- 
ther in more modern decisions. Thus, in the case of Green v: 
Deakin, 2 Stark. Rep. 347, A. advanced t> B. £500, to enable 
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him to enter into partnership with C. B. repaid to A. part of 
the sum advanced; but being pressed to pay the remainder, he 
drew a bill in the partnership name, payable to A. and in- 
dorsed to A., without informing him that it was done without 
the concurrence of his partner C. In an action on the bill by 
A. against B. and C., B. having pleaded his bankruptcy, C. in- 
sisted that he was not bound by the transaction between A. 
and B., which he alleged to be a fraud. Lord Extensorover 
was of that opinion, and nonsuited the plaintiff. Again, Zz 
parte Goulding, 2 Glyn & Jameson, 118; Collyer, 283. O’Niel 
and Martin were partners. Goulding sold and delivered to 
O’Niel on his separate account, a cargo of timber. The agent 
of O’Niel, to whom the timber was delivered, drew a bill of 
exchange on O’Niel & Co. payable to the order of the drawer 
four months after date, and it was indorsed by the 

drawer to Goulding, in payment of the separate debt. [312] 
Goulding left the bill on the day he received it, at the 

counting house of O’Neil & Co.; some hours afterwards, he 
called and received the bill, accepted in the name of the firm. 
Goulding admitted the acceptance was in the handwriting of 
O’Niel, but he denied that there was any previous agreement 
that it should be accepted by O’Niel, or that there was any 
collusion with O’Niel in the matter. Upon this evidence, Sir 
Joun Luace dismissed the petition of Goulding, to be admitted 
as a joint-creditor against. the estate of O’Niel & Co. And 
upon appeal, the decision was affirmed by Lord Lynpuvrst, 
who said, “if the fact of Martin’s ignorance was known by 
Goulding, he can have no claim on the joint estate. Zhe re- 
sponsibility of ascertaining that fact rested on Goulding.” In 
Ex parte Bonbonus, 8 Ves. 540, Lord Epon remarked upon 
the necessity of the allegation in the petition, that the several 
transactions relative to the debt took place without the privity 
or knowledge of Parnell. He said that he agreed with Lord 
Kenyon, that as partners do not act with good faith, when 
pledging the partnership property for the debt of the individual, 
so it is a, fraud in the person taking that pledge for his separate 
debt. I think it is clearly to be seen and collected from the 
above British authorities, that Van Bokkelin cannot exonerate 
himself from the charge of gross negligence, which in law, is 
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tantamount to being covinous, if Evans and Andrews were ig- 
norant of the transaction of Ellison’s drawing the bill in the 
name of the firm. As Lord Lynpuursr said, in 2x parte 
Goulding, the responsibility of ascertaining that fact rested on 
Van Bokkelin. This is agreeable to principle. By entering 
into partnership each party reposes confidence in the other, and 
constitutes him his general agent as to all partnership concerns, 
but in nothing else. Therefore if he acts beyond the scope of 
his general authority, and attempts to bind the firm in matters 
not relating to the partnership, he, who wishes to take advan- 
tage of such transaction, must show a new and extraordinary 
authority; an authority separate and distinct from his general 

authority as partner, or the firm will not be bound. 
[313] Such new authority is implied, if the other partners 

have notice, and are silent on the subject. The rule 
laid down in the American decisions is very explicit. In 
Chizournees v. Edwards, 2 Pick. Rep. 5, (a case well argued,) 
Parker, O. J. said, the principle has been very distinctly set- 
tled in many cases in the English and New York Reports, that 
a note or other security given in the name of a mercantile firm, 
by one of the house, to pay or secure a private debt of his own, 
without the knowledge or consent of his partners, cannot be 
recovered against the house. It is so laid down in Bailey on 
Bills, (4 ed.) 47, and the cases cited in support of the position 
are numerous and decisive. The rule is summed up in these 
words, and repeated in every case, “where a note is given in 
the name of a firm, by one of the partners, for the private debt 
of such partner, and known to be so by the person taking the 
note, the other partners are not bound by such note, unless 
they have been previously consulted and consent to the trans- 
action.” The same doctrine is laid down in Doe v. Halsey, 16 
John. Rep. 34; Foot v. Sabin, 19 John. Rep. 154; Brown v. 
Duncannon, 4 Har. & McHenry, 350; Livingston v. Hastie, 2 
Cains’ Rep. 246, and vide Jones v. Yates, 9 Barn. & Ores. 532; 
Heath v. Sanson, 2 B. & Ald. 291. It seems to me, that the 
law is decidedly against the plaintiffs’ claim upon this bill, so 
far as to charge the firm of Evans and Andrews with the 
amount of it. Nothing can authorise Van Bokkelin, or his as- 
signees, to recover the amount of this bill against the firm, un- 
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less he or they show to the Oourt, that Evans and Andrews 
had notice that Ellison had drawn. The onws lies on the plain- 
tiffs to make the proof, or they cannot recover, in my opinion, 
let the impressions on Van Bokkelin’s mind be what they may. 
Per Curiam. Decree accordingly. 


NOTE.—The principles decided upon the main point in this case will be 
found to be fully sustained by the subsequent cases of Weed vs. Richardson, 2 
Dev. & Bat. Rep. 535; Wharton vs. Woodburn, 4 Dev. & Bat. Rep. 507; Zong vs. 
Carter, 3 Ired. Rep. 238, and Abi vs. Miller, 5 Jones’ Rep. 32. 





MEMORANDUM. 


At the last session of the General Assembly, Jonn M. Dios, 
Esq. of Guilford County, and Romutvs M. Saunpgrs, Esq. of 
the City of Raleigh, were elected Judges of the Superior Courts 
of Law and Equity for this State; the former in the place of 
Judge Szaws11, deceased, and the latter in the place of Judge 
Mazrm, resigned. 





